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FROM THE DEPARTMENT OF JUSTICE TO 
GUANTANAMO BAY: ADMINISTRATION LAW- 
YERS AND ADMINISTRATION INTERROGA- 
TION RULES (PART IV) 


TUESDAY, JULY 15, 2008 

House of Representatives, 

Subcommittee on the Constitution, 

Civil Rights, and Civil Liberties, 

Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 10:15 a.m., in 
Room 2141, Rayburn House Office Building, the Honorable Jerrold 
Nadler (Chairman of the Subcommittee) presiding. 

Present: Representatives Nadler, Davis, Wasserman Schultz, 
Ellison, Conyers, Scott, Watt, Franks, Pence, Issa, and King. 

Staff Present: David Lachmann, Subcommittee Chief of Staff; 
Sam Sokol, Majority Counsel; Heather Sawyer, Majority Counsel; 
Caroline Mays, Majority Professional Staff Member; Paul Taylor, 
Minority Counsel; and Charlotte Sellmeyer, Minority Professional 
Staff Member. 

Mr. Nadler. Ladies and gentlemen, before we start this hearing, 
may I remind everybody that this is an official hearing of the Sub- 
committee. No disruption or calling out will be tolerated. Anyone 
who does will be instantly evicted from the room. We have had 
pretty good decorum at previous hearings on this subject. Please, 
let’s not change that. I don’t like to evict anybody from the room. 
But if I have to, I will, and I won’t hesitate, because we have to 
do this in a business-like manner and respect the rights of the wit- 
nesses, the Committee Members and, for that matter, everybody 
watching. 

So those who have the privilege of having a seat in the room to 
observe this, you are observers. Observe. You’re not participants in 
the sense of calling out or voicing opinions. You can voice opinions 
through blogs, e-mails, anything else you want after the hearing. 
Thank you. 

This hearing of the Subcommittee on the Constitution, Civil 
Rights and Civil Liberties is called to order. Without objection, the 
Chair is authorized to declare a recess of the hearing. 

Mr. King. Objection. Objection, Mr. Chairman. 

Mr. Nadler. The gentleman wants us to sit here through votes, 
is that the point? 


(l) 
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Mr. King. Mr. Chairman, I object to granting unanimous consent 
to the Chair, and that is an issue that can be dealt with when the 
situation arises. 

Mr. Nadler. Members of the Committee, I move that the Chair 
be authorized to declare a recess at the Chair’s discretion. All in 
favor? Opposed? The ayes have it. The Clerk will call the roll. Is 
there a Clerk? 

Mr. Issa. Mr. Chairman. 

Mr. Nadler. Who seeks recognition? 

Mr. Issa. Mr. Chairman, might I suggest in the absence of a re- 
cording clerk that 

Mr. Nadler. There is a recording clerk. 

Mr. Issa. Might I suggest before the reporting clerk gets down 
to call the roll, that if the Chairman and Ranking Member were 
to agree to, and whoever is sitting as Ranking Member, were to 
agree to a recess at any time, I am quite sure there would be no 
objection. 

Mr. Nadler. I will accept that assurance. I do not anticipate 
having controversy between the Chairman and the Ranking Mem- 
ber over whether to call a recess. That has never occurred, to my 
knowledge, or my memory, certainly. So with that assurance, the 
Committee will proceed, in the understanding that if it is necessary 
to call a recess because of votes on the floor, or any other unfore- 
seen event, that we will call a recess. 

We will now begin by proceeding to Members’ opening state- 
ments. As has been the practice in this Subcommittee, I will recog- 
nize the Chairs and Ranking Members of the Subcommittees and 
of the full Committee to make opening statements. In the interest 
of proceeding through our witnesses, and mindful of our busy 
schedule, I would ask that other Members submit their statements 
for the record. 

Without objection, all Members will have 5 legislative days to 
submit opening statements for inclusion in the record. 

The Chair now recognizes himself for 5 minutes for an opening 
statement. 

Today, this Subcommittee continues its investigation into this 
Administration’s interrogation policies, which have brought dis- 
grace to our Nation. Whatever euphemism one chooses, harsh in- 
terrogation, enhanced interrogation, or whatever justification might 
be offered, I believe, given all we know now, that it is clear that 
this Administration has authorized torture and that under its aus- 
pices, torture has been inflicted on people in U.S. custody and that 
assurances that this Nation does not use torture, when it clearly 
does, does not make the situation any better. 

The testimony we have received so far has been deeply troubling. 
Perhaps nothing was so troubling as discovering that the Chief of 
Staff to the Vice President of the United States could not bring 
himself to make an unequivocal statement that the President 
lacked the authority to order someone buried alive. 

I have also been astonished to discover that despite the radical 
departure from past practice and the past understanding of the law 
governing interrogation and treatment of detainees, no one appears 
to have been responsible for the changed understanding of the 
word “torture.” In fact, it has been surprisingly difficult to find 
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anyone who can remember much about the decision-making process 
at all. Perhaps there is something in the White House drinking 
water these days that causes amnesia. 

The facts have also been obscured by expansive claims of privi- 
lege, extraordinary claims of secrecy, sometimes concerning mat- 
ters that were later made public without so much as a ripple, and 
claims that some matters were so super secret that Members of 
Congress couldn’t be told even in a classified setting. 

I do not believe that this country has ever had an Administration 
that was as obsessed with secrecy as this one. The public is ill- 
served by concealing questions of law and policy from the public or 
from other branches government. Not questions of execution, but 
questions of law. 

Nonetheless, the picture that has emerged from our investiga- 
tions, despite the Administration’s stonewalling, is deeply dis- 
turbing. It seems clear from the evidence that we have been able 
to assemble so far that the Administration decided early on to en- 
gage in torture, to use any rationale to do what generations of sol- 
diers understood we could not do, and to conceal that fact from the 
American people and from the world. As a result, our Nation, and 
especially our men and women in uniform, are unsafe today. 

It was also interesting to hear from Mr. Yoo at a previous hear- 
ing that he could not say that a foreign power or enemy power that 
waterboarded our troops would be doing anything illegal. That is 
the consequence of our adopting policies of torture. 

Instead of uniting our allies and isolating our enemies, the Ad- 
ministration has accomplished the exact opposite. We must find out 
who is responsible for this and must determine how we can prevent 
this from happening again. 

Today, we will hear from Douglas Feith, one of the individuals 
most closely associated with the decision-making process con- 
cerning detainees. Mr. Feith was a top ranking official at the De- 
partment of Defense when many of these matters were considered 
and many of the policies set in place. I hope that Mr. Feith will 
be able to enlighten the Subcommittee about how some of these de- 
cisions were made and what the justification was for these policies. 

Before we begin, I need to address the issue of the subpoena that 
Chairman Conyers issued to Mr. Feith compelling his testimony be- 
fore the Subcommittee. I had not intended to raise it, but Mr. Feith 
has included in his prepared testimony a discussion of the sub- 
poena. So I want to make sure everyone understands our under- 
standing of the facts. 

We would rather proceed without having to authorize subpoenas, 
and I know the Chairman of the full Committee does not like 
issuing them. But they are an important tool available to the Con- 
gress to ensure that individuals with information necessary to the 
work of the Congress will cooperate. 

In Mr. Feith’s case, the Committee worked with him and his 
counsel for several months, finally obtaining his voluntary agree- 
ment to appear at a hearing. He cancelled that appearance the 
morning of the hearing. His attorney gave as the reason for the 
last minute cancellation Mr. Feith’s objection to one of the other 
witnesses and his stated belief that the hearing would not be busi- 
nesslike. 
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We cannot permit a witness whose testimony we require to cen- 
sor the Committee’s choice of other witnesses. 

After the Subcommittee authorized the subpoena, Committee 
staff again contacted Mr. Feith’s attorney, attempting to obtain his 
voluntary agreement to appear. Although counsel did make an oral 
statement that Mr. Feith was available to appear, Committee staff 
were unable to obtain unambiguous written commitment that there 
were no circumstances in which he would fail to appear. As a re- 
sult, issuing the subpoena was only prudent. 

Mr. Feith’s failure to cooperate with this investigation so far goes 
beyond his earlier refusal to appear. Nearly 2 months ago, Sub- 
committee staff met with Mr. Feith’s counsel and informed him 
that Committee Members would be interested in Mr. Feith’s role in 
Secretary Rumsfeld’s approval of harsh interrogation measures for 
Guantanamo Bay. Staff even identified the particular document in 
which Defense Department General Counsel Jim Haynes states 
that he discussed the issue with Mr. Feith. 

While Mr. Feith has provided us with a lengthy statement for 
this morning a couple of days ago, it is striking in its failure to ad- 
dress his role in the Administration’s interrogation program beyond 
the narrow question of the Geneva Conventions. Yet, Mr. Feith 
simply ignores this issue in his statement. 

Given our prior experience, it was clear that the only way to en- 
sure the appearance today was to issue the subpoena. I hope my 
colleagues will agree that witnesses do not decide what we will in- 
vestigate or which witnesses we will invite to assist us in our work. 
Especially the case in which the accountability of public servants 
is involved, those public servants do not have the option of refusing 
to account for their actions. 

The subject matter of this hearing is extremely important, and 
I hope that despite earlier difficulties, we will be able to conduct 
our work in a businesslike manner and that the witnesses will en- 
deavor to assist the Members in getting the facts as easily as pos- 
sible. 

I thank the witnesses for their cooperation. I yield back the bal- 
ance of my time. 

I now recognize for his opening statement our distinguished 
Ranking minority Member, the gentleman from Arizona, Mr. 
Franks. 

Mr. Franks. Thank you, Mr. Chairman. 

Mr. Chairman, the subject of detainee treatment was the subject 
of over 60 hearings, markups, and briefings during the last Con- 
gress in the Armed Services Committee alone, of which I am a 
Member. This hearing is yet another on terrorist interrogation pro- 
grams, including those Speaker Pelosi was fully briefed on many 
years ago, and during those briefings, no objections were made by 
Speaker Pelosi or anyone else. 

Let me be clear again, as I have been in the past, by saying that 
torture is illegal. Torture is banned by the various provisions of 
law, including the 2005 Senate amendment prohibiting the cruel, 
inhumane, or degrading treatment of anyone in U.S. custody. But 
special interrogations, while legal, are very infrequent. 

CIA Director Michael Hayden has confirmed that despite the in- 
cessant hysteria in some quarters, the waterboarding technique 
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has only been used on three high-level captured terrorists, the very 
worst of the worst of our terrorist enemies. 

What are these people like, Mr. Chairman? When the terrorist 
Zabaydah, a logistics chief of al-Qaeda was captured, he and two 
other men were caught building a bomb. A soldering gun used to 
make the bomb was still hot on the table, along with the building 
plans for a school. 

John Kiriakou, a former CIA official involved in Zabaydah’s as 
interrogation, said during a recent interview, “These guys hate us 
more than they love life and so you’re not going to convince them 
that because you’re a nice guy and that they can trust you and that 
they have a rapport with you, that they are going to confess and 
give you their operations.” 

He said the interrogation was a great success and that it led to 
the discovery of information that led to the capture of terrorists, 
thwarted their future plans, and saved innocent American lives. 

The result of these brief special interrogations of three of the 
worst of the worst terrorists were of immeasurable benefit to the 
American people. CIA Director Hayden has said that Mohammad 
and Zabaydah provided roughly 25 percent of the information CIA 
had on al-Qaeda from all human sources. The President has also 
described in some detail other crucial information we received 
through special interrogations programs. 

Now after the May 6, 2008 House Constitution Subcommittee 
hearing, our Chairman said that silence was the response when to- 
day’s witnesses were asked to identify a single example of a ticking 
bomb scenario ever occurring. But, unfortunately, that gives a mis- 
leading impression. If they are asking about specific incidents, then 
maybe we are a little bit to obsessed with the television show 24. 
But if we are talking about general threats and imminent threats 
generally, then the case of Khalil Sheikh Mohammad should be 
placed front and center. 

As Benjamin Wittes of the Brookings Institute has written in his 
book, Law and the Long War, “Khalil Sheikh Mohammad is far 
more than a ticking bomb. He is all of the bombs in various stages 
of imagination and construction. While the United States has not 
captured many such people, he was not the only one. And for lead- 
ers and operatives dedicated to protecting the country, failing to 
get all available information from such people is simply not an out- 
come.” 

Mr. Chairman, just a personal note. I believe this is about the 
10th hearing that we have had in this Subcommittee that was 
dedicated primarily to making sure that we are protecting the right 
of terrorists. I understand that. But we have had none that I know 
of that are dedicated to trying to protect the lives of American citi- 
zens. I think ten to zero is a little out of balance. 

So with that, I want to yield back. Thank you. 

Mr. Nadler. I thank the gentleman. I now recognize the distin- 
guished Chairman of the full Committee, the gentleman from 
Michigan, Mr. Conyers, for an opening statement. 

Mr. Conyers. Thank you, Mr. Chairman. I begin by expressing 
my pride at the work of you and this Subcommittee, all of its Mem- 
bers, in continuing to press for the truth on these important mat- 
ters. 
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My dear friend from Arizona, the Ranking Member, Mr. Trent 
Franks, said, “This is the 10th hearing we have had protecting the 
rights of terrorists.” I would like to yield to the gentleman to tell 
us about these 10 hearings. Which 10 hearings are you referring 
to? 

I yield. 

Mr. Franks. Mr. Chairman, thank you. We would be glad. I 
think this is one of the examples. I think that this is a repetitive 
hearing that we have had certainly on this subject. 

Mr. Conyers. Would you provide me after the hearing with a list 
of the 10 hearings? 

Mr. Franks. We will try to do that, Mr. Chairman. Thank you. 

Mr. Conyers. Thank you very much. 

We are not here to protect rights of terrorists. This is the Con- 
stitutional Committee of the Judiciary. It is to protect the rights 
of Americans. That is what brings us here. That is what this pro- 
ceeding I think is all about, and to prevent our own government 
from violating the laws and treaties that obtain to torture. That is 
what we are hearing. 

I counted some hearings myself. This is the fourth hearing. The 
first hearing was when Professor Philippe Sands, who we welcome 
to the Committee today, who is with us again, explained in detail 
that the torture that was visited in Guantanamo was ordered from 
the top and not from a few bad apples on the bottom. 

The second hearing that this Committee had, we had Dan Levin 
of the Office of Legal Counsel, who told us about flaws in Professor 
Yoo’s memos and how he was forced out of the OLC while attempt- 
ing to impose constraints on torture. Mr. Wilkerson told us that 
Colin Powell was worried about torture and that the President was 
complicit. 

The third hearing of this Committee we had Messrs. Yoo and 
Addington, who refused to take responsibility for approving torture 
or the memos and documents surrounding them and could not or 
would not remember the facts. So here we are at the fourth hear- 
ing. 

Now the fourth hearing was necessitated because we had trouble 
getting Professor Feith to the hearing. It’s quite likely that we 
would not have had this hearing if he had been able to fit his 
schedule in with the other three previous ones that I noted. I will 
give him plenty of opportunity to respond to that at the appropriate 
time. 

Now what have we learned here? We have had disturbing infor- 
mation coming out in an unbroken stream about the way we have 
treated detainees. We heard about numerous deaths in the United 
States’ custody. We have heard about extreme methods of ques- 
tioning involving the harshest possible treatment. 

Just today, we heard reports of a young Canadian detainee de- 
prived of sleep for over 50 consecutive days. Last week, we had 
news of a Red Cross report that determined that it was Adminis- 
tration officials who approved torture, and that in their judgment, 
in this report, that they had committed war crimes. A respected 
Major General Taguba also has written that war crimes were com- 
mitted. And the question is: How high does this responsibility go. 
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So it is clear that the current leadership is not going to do the in- 
vestigation that our Nation requires. 

Last week, I received a letter from Attorney General Mukasey, 
refusing to appoint a special prosecutor to investigate the advice 
givers and policymakers who apparently directed this abuse. Attor- 
ney General Mukasey said that these people acted in good faith 
and so it would not be fair to prosecute them. 

Well, that starts off sounding fairly reasonably, 

but let’s look at it more closely. How does anyone know they 
acted in good faith without having an investigation beforehand. 
How can we start off with that assumption. Final decisions on 
what to do in this area can’t be responsibly made until after the 
facts are given a full and independent investigation. 

When the Attorney General appeared before us, this Committee, 
in February, I asked if he would investigate those who use 
waterboarding. He said no. He said the reason was because, “What- 
ever was done, was part of a CIA program at the time that it was 
done, was the subject of a Department of Justice opinion, and was 
found to be permissible.” 

Well, after that, we get to a question of calling for a special coun- 
sel is not to prove guilt, it is to inquire into whether these folks 
did act in a normal and reasonable manner and were acting under 
instructions. So we asked for an investigation of the people who 
gave the legal approval and of other policymakers that were in- 
volved. The Attorney General says that they cannot be investigated 
either because they were simply responding in good faith to a CIA 
request for approval. 

So here is the problem the Committee on the Constitution find 
itself engaged in this morning. We can’t investigate those who did 
the waterboarding because they had legal approval. We can’t inves- 
tigate those who gave the approvals because our intelligence agents 
relied on them for advice. It is a perfect circle that leads us round 
and round and round and nowhere closer to the truth. 

So I say to all the Members of the Committee, this isn’t repeti- 
tion. We are just trying to find out what has happened. 

I thank the Chairman for his giving me additional time to make 
this statement. 

Mr. Nadler. I thank the distinguished Chairman. I now want to 
welcome our 

Mr. King. Mr. Chairman. Mr. Chairman, I seek time for an open- 
ing statement. 

Mr. Nadler. The gentleman is recognized for an opening state- 
ment. 

Mr. King. I thank you, Mr. Chairman. I appreciate the oppor- 
tunity, and I know that it’s not standard procedure, but our Rank- 
ing Member is not here and in that 5-minute period of time, I 
would appreciate the full Ranking Member of the full Committee, 
as in Mr. Conyers’ counterpart. 

So I just think it is important for us to frame this hearing today 
within the context of the work and the service of the people that 
are under this scrutiny. I would ask us to role our minds back to 
that terrible day of September 11, 2001, the day that my sons came 
together in our household, grown men, some with families, and 
said, One more attack and we are all going to join the military 
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today; the day that all of us looked at that blazing inferno tumbling 
down in New York and thought the planes that were in the air that 
aren’t grounded may be planes that still come into the Capitol, into 
the White House, other places unknown across this country. The 
day that, when the sun set on September 11, 2001, no one in this 
country would have logically predicted that we would be sitting 
here today on this date in 2008, having not suffered an attack, a 
successful attack by al-Qaeda or other significant terrorists in the 
entire continent of the United States, and Hawaii and Alaska in- 
cluded. 

That has been the success of this Administration. That was not 
even a dream then. It would not have been uttered by our leader- 
ship back in September of 2001, because it would considered to be 
a pipe dream. In fact, if President Bush would have stepped up and 
said, I can hear you now, and you hear me now; there will be no 
American who is suffering from this kind of attack on our sovereign 
soils during the Bush administration, you would have all been busy 
here trying to discredit the President for the audacity of a state- 
ment like that. But that is the reality of where we are today. 

The reality that these men who are under scrutiny for the deci- 
sions that made at that time was that they were working while 
that smoking hole in New York was still burning, and while that 
burning rubble, and as bodies and ashes were brought out of there, 
they were trying to protect this country from seeing that kind of 
inferno again, they were using the legal guidelines that they had, 
and as I read through those guidelines and I try to second-guess 
that logic, I think all of us have to second-guess that logic if we 
are going to do it within the context of the scenario that I have 
painted. 

I think it is inappropriate for us to bring people up now and turn 
them slowly on a spit because there are people on the Committee 
that despite the Administration. I remind you that this Adminis- 
tration will be over January 20, 2009, and it is time for us to turn 
our focus to the future of the United States of America, not to the 
past, and turning people on a spit that have been serving America 
in the fashion that they have, who have a legal foundation for their 
analysis, because there are people that disagree with that legal 
analysis, I think is an inappropriate kind of show for us to have 
before the American people. 

I have disagreements with the majority party on how they ana- 
lyze those definitions of torture, and in fact, it is just not possible 
to write a complete definition of what torture is. So that will allow 
Monday morning quarterbacks, any time there is any pressure 
made, to draw that kind of a judgment. 

So I would caution this Committee to, when we listen to Mr. 
Feith’s testimony in particular, to think about what he was think- 
ing, what was in his mind, how recent and how current the smok- 
ing hole in New York was, the smoking ground in Pennsylvania 
was, and the Pentagon and the United States. That is the context 
that this hearing should be considered in. 

I thank the Chairman for recognizing me for the opportunity to 
frame that, and I would yield back the balance of my time. 

Mr. Nadler. I thank the gentleman. I would simply like to point 
out that regardless of the situation of the country, we can all judge 
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that for ourselves at any given point. We do have laws in this coun- 
try, and that is what distinguishes us from other countries. Those 
laws are not set aside by difficult circumstances. Among the ques- 
tions we are considering is whether those laws were violated. We 
can differ on that question. But no one can take the position that 
our laws against torture or any other laws can be simply set aside 
at the whim of the Administration, which thinks that that is the 
best way to deal with the challenges with which we are faced. 

We are a Nation of laws. Those laws must be obeyed. If they are 
inadequate, they should be changed through constitutional proc- 
esses. That is what this Committee is examining, whether those 
laws were obeyed, whether they were disobeyed, and if so, why and 
what we can do about it in the future. 

Mr. Issa. Mr. Chairman. 

Mr. Nadler. That is a legitimate inquiry. 

Mr. Issa. Mr. Chairman, point of parliamentary inquiry. 

Mr. Nadler. Yes, sir. 

Mr. Issa. Isn’t it true that we are having another hearing on 
Thursday, the fifth in the series? 

Mr. Nadler. That is a hearing of the full Committee. 

Mr. Issa. Further inquiry. Isn’t it true that under the law, this 
alleged torture had to be reported to Congress, and that it was re- 
ported to Congress? 

Mr. Nadler. First of all, I don’t know the answer to your ques- 
tion. In any event, that is not a parliamentary inquiry. 

Mr. Issa. Then a further inquiry of the Chair. Isn’t it true that 
Speaker Pelosi and Jane Harman of California both were briefed, 
and would thus fall under the Chairman’s definition of advice and 
counsel? 

Mr. Nadler. That, again, is not a parliamentary, and you might 
want to address any questions to the witnesses. 

Mr. Issa. One final parliamentary inquiry. 

Mr. Nadler. I am yet to hear the first one. But go ahead. 

Mr. Issa. Do we have the ability to summon Members of Con- 
gress who may know about the torture at Guantanamo or other 
places? Do we have that authority, Mr. Chairman? 

Perhaps the full Committee Chairman can tell us whether we 
can bring a Member of Congress to answer those answers. Can we 
even invite a Member of Congress to give testimony or to tell us 
what they knew? 

Mr. Nadler. We can certainly invite a Member of Congress to 
testify about anything. We have had Members of Congress in front 
of our Committee. Whether we can compel a Member of Congress, 
frankly, I don’t know. We would have to consult the Parliamen- 
tarian. 

Mr. Issa. Thank you, Mr. Chairman. I then move that we invite 
Speaker Pelosi and Ms. Harman to give us the knowledge they 
knew, since my understanding, as a Member of the Intel Com- 
mittee, is that they were both fully briefed in real-time on what we 
are going to hear today, and that we do it for Thursday, since be- 
fore we come to an end of these endless hearings, we certainly 
should know what did they know and when did they know it. 
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Mr. Nadler. The gentleman’s suggestion, which I will take as a 
suggestion since a motion would not be in order, will be taken 
under advisement. 

Mr. Issa. I thank the Chairman. 

Mr. King. Would the Chairman yield? 

Mr. Nadler. For what purpose does the gentleman seek recogni- 
tion? 

Mr. King. For further clarification on your remarks, Mr. Chair- 
man. 

I appreciate that. I wanted to clarify. I hope no one misunder- 
stood my remarks. I think I was clear that I didn’t advocate for vio- 
lation of the law or the law of torture. My remarks were that it 
is not possible to define torture precisely enough. That we will al- 
ways have a debate on it. So I hope there wasn’t a misunder- 
standing on my advocacy and my statement. 

Mr. Nadler. I thank the gentleman for the clarification. 

Ladies and gentlemen, I want to welcome our distinguished 
panel of witnesses, at last, today. Douglas Feith is professor and 
a distinguished practitioner in national security policy at George- 
town University. He is a Belfor Center visiting scholar at Harvard’s 
University’s Kennedy School of Government. And a distinguished 
visiting fellow at the Hoover Institution at Stamford University. 
Professor Feith served as the Under Secretary of Defense for Pol- 
icy, the number three position in the Department, from July, 2001, 
until August, 2005. In the Reagan administration, Professor Feith 
worked at the White House as a Middle East specialist for the Na- 
tional Security Council, and then served as Deputy Assistant Sec- 
retary of Defense for negotiations policy. Professor Feith holds a JD 
from Georgetown University Law Center and an AB from Harvard 
College. 

Philippe Sands QC is on the faculty of the University College at 
London, where he has been a Professor of Law and Director of the 
Center on International Courts and Tribunals in the faculty, and 
a member of the staff of the Center for Law and the Environment. 
Professor Sands has litigated cases before the International Court 
of Justice, the International Tribunal for the Law of the Sea, the 
International Center for the Settlement of Investment Disputes, 
and the European Court of Justice. 

He is the author of Torture Team: Cruelty, Deception and the 
Compromise of Law, and of Lawless World: America and the Mak- 
ing and Breaking of Global Rules. 

Deborah Pearlstein is currently a visiting scholar at the Wood- 
row Wilson School of Public and International Affairs at Princeton 
University. From 2003 to 2006, she was the director of the law and 
security program at the nonprofit organization Human Rights 
First. She clerked for Judge Michael Boudin of the U.S. Court of 
Appeals for the First Circuit, and Justice John Paul Stevens of the 
United States Supreme Court. Professor Pearlstein is a graduate of 
Harvard Law School. 

Before we begin, it is customary for the Committee to swear in 
its witnesses. If you would please stand and raise your right hands 
to take the oath. 

[Witnesses sworn.] 
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Mr. Nadler. Let the record reflect that the witnesses answered 
in the affirmative. 

You may be seated, as you already have been. 

Without objection, your written statements will be made a part 
of the record in their entirety. We would ask each of you to summa- 
rize your testimony in 5 minutes or less. To help you keep time, 
there is a timing light at your table. When 1 minute remains, the 
light will switch from green to yellow, and then to red when the 
5 minutes are up. 

Our first witness I will recognize now is Professor Feith for 5 
minutes. 

TESTIMONY OF DOUGLAS FEITH, PROFESSOR, GEORGETOWN 

UNIVERSITY, AND FORMER DEFENSE UNDER SECRETARY 

FOR POLICY 

Mr. Feith. Mr. Chairman, Mr. Franks, Members of the Com- 
mittee, I am pleased to testify today. All I will say in my opening 
statement is that the subpoena was unnecessary. I am happy to 
have the opportunity to counter some widely believed falsehoods 
about the Administration’s policies. 

The history of war on terrorism detainee policy goes back nearly 
7 years. Some critics of the Administration have twisted that his- 
tory into what has been called the torture narrative. It is an un- 
substantiated accusation that top level Administration officials 
sanctioned abuse and torture of detainees. 

The book by Philippe Sands is an important prop for that false 
narrative. Central to the book is its story about me and my work 
on the Geneva Convention. Mr. Sands says I was hostile to Geneva 
and that I devised the argument that Gitmo detainees shouldn’t re- 
ceive any protections at all under Geneva. Those assertions are 
wrong. In fact, I strongly championed a policy of respect for Gene- 
va, and I did not recommend that the President set aside Common 
Article 3. 

In January and February 2, 2002, Administration lawyers 
brought to the President the question of the detainees’ legal status. 
A key issue was whether the war with the Taliban was subject to 
the Geneva Convention. Some lawyers argued that the President 
could say that Geneva didn’t apply, even though Afghanistan was 
a party to the Convention. Their argument was that Afghanistan 
at that time was a failed state and the Taliban was not a proper 
government. 

General Myers, the Chairman of the Joint Chiefs of Staff, didn’t 
like that argument. He said the United States should not try, in 
his words, to weasel out of its obligations under Geneva. I agreed 
with him wholeheartedly. The two of us argued to Secretary Rums- 
feld that the United States had a compelling interest in showing 
its respect for Geneva. 

I drafted a memo on the subject for Mr. Rumsfeld, and cleared 
it with General Myers. The memo stressed that Geneva is crucial 
for our own Armed Forces. I described Geneva as a good treaty 
that requires its parties to treat prisoners of war the way we want 
our captured military personnel treated. I noted that U.S. troops 
are trained to uphold Geneva, and this training is an essential ele- 
ment of U.S. military culture. 
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I wrote that Geneva is morally important, crucial to U.S. morale, 
and it is also practically important, for it makes U.S. Forces the 
gold standard in the world, facilitating our winning cooperation 
from other countries. 

My memo made the case that Geneva should apply to our war 
with the Taliban. Secretary Rumsfeld arranged for me to make 
these points to the President at the National Security Council 
meeting, which I did. The Department’s leadership took a strongly 
pro-Geneva position. 

The Committee can therefore see that the charge that the de- 
partment’s leadership was hostile to Geneva is untrue. The picture 
that Mr. Sands’ book paints of me as an enemy of the Geneva Con- 
vention is wildly inaccurate. 

Mr. Sands also misstates my position on the treatment detainees 
were entitled to under Geneva. He writes that I argued that they 
were entitled to none at all. But that is false. I argued simply that 
they were not entitled to POW status. 

There was a question whether the President should grant POW 
status to all the detainees as a magnanimous gesture, without re- 
gard to whether they were entitled to it. I believe that would be 
a bad idea. Geneva sets conditions for POW eligibility. It uses POW 
status as an incentive to encourage fighters to wear uniforms and 
comply with the other rules designed to protect noncombatants. 
Giving that status to terrorists would undermine the Convention’s 
incentive to mechanism. 

Also, giving POW status to undeserving terrorists would make it 
impossible to get intelligence from many of them. It was legal and 
proper. Furthermore, it was necessary and urgent that U.S. offi- 
cials interrogate war-on-terrorism detainees effectively. 

In fighting the enemy after 9/11, the key intelligence was not dis- 
coverable by satellite, as it was during the Cold War, when we 
could watch the Soviet Western military district from space for 
signs of a planned attack. In our post-9/11 challenge, the most im- 
portant intelligence was not visible from space. We aimed to pre- 
vent future 9/11-type attacks, as Congressman King pointed out, by 
learning what was in the heads of a few individuals, by learning 
what captured terrorists knew about their groups’ plans and capa- 
bilities. It would have made no sense for the President to throw 
away the possibility of effective interrogations by bestowing POW 
status on detainees who were not actually entitled to it under Ge- 
neva. 

The President ultimately decided Geneva applied in Afghanistan 
and that none of the Gitmo detainees qualified for POW status. 

So what standard of treatment then should the detainees re- 
ceive? President Bush said they should be given humane treat- 
ment, which brings us to the essence of the books’ attack on me. 
It is the claim that in the deliberations leading up to the Presi- 
dent’s decision on humane treatment, I not only argued against re- 
lying on Common Article 3 for the definition of humane treatment, 
but I somehow invented that argument. 

Those assertions are false. There is no evidence for them. I did 
not invent any argument against Common Article 3. I was not even 
making such an argument. In fact, I was receptive to the view that 
Common Article 3 should be used. 
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So Mr. Sands’ account about me is fundamentally wrong. This is 
important not simply because that account smears me, it is signifi- 
cant because it exposes the astonishing carelessness or reckless- 
ness of his book and his Vanity Fair article. It impeaches Mr. 
Sands as a commentator. 

I was a policy official and didn’t serve in the Administration as 
a lawyer, but I asked the lawyers Occasional-Questions about de- 
tainee matters being handled in legal channels. I asked, “Why not 
use Common Article 3 to define humane treatment and why not 
use so-called Article 5 tribunals to make individual determinations 
that the detainees are not entitled to POW status?” 

The lawyers in charge, however, opposed using Article 5 tribu- 
nals. They said they were unnecessary. The lawyers also decided 
that Common Article 3 was not applicable because, according to its 
language, it applies to only non-international conflicts. 

On February 7, 2002, the President declared that he accepted the 
Justice Department’s legal conclusion that Common Article 3 
doesn’t apply to the detainees. Contrary to Mr. Sands’ story, I had 
nothing whatever to do with that Justice Department legal conclu- 
sion. 

Now I know that various lawyers dispute the legal conclusion 
adopted by the President on Common Article 3. Reasonable people 
differ on the matter. When the U.S. Supreme Court eventually 
dealt with Common Article 3’s applicability to the Gitmo detainees, 
a question of first impression, the Justices split. The majority ruled 
against the Administration, but there were justices who went the 
other way. The President has deferred to the Supreme Court, as he 
must. 

In no way does the record bear out Mr. Sands’ allegation that I 
argued against using Common Article 3, much less that I invented 
the legal argument against it. Mr. Sands dragged me into his book 
and painted me as a villain without any evidence for his key accu- 
sation that I opposed the use of Common Article 3. 

Mr. Sands’ book is a weave of inaccuracies and distortions. He 
misquotes me by using phrases of mine like, “that is the point,” 
and making the word “that” refer to something different. 

Mr. Nadler. The witness will suspend. 

Mr. Conyers. I ask unanimous consent that the witness be given 
additional time. 

Mr. Feith. I only need a minute more. 

Mr. Nadler. Without objection, the witness will be given an ad- 
ditional minute, loosely interpreted. 

Mr. Feith. Thank you. 

As I was saying, Mr. Sands’ book is a weave of inaccuracies and 
distortions. He misquotes me by using phrases of mine like, “that’s 
the point,” and making the word that refer to something different 
from what I referred to in our interview. I challenge Mr. Sands to 
publish whatever on-the-record audio he has of our interview. I be- 
lieve it will clearly show that he has given a twisted account. 

Likewise, Mr. Sands’ book presents a skewed account of the 
Rumsfeld memo referred to in the book’s subtitle. I hope we will 
get into in this during today’s hearing. 

I want to conclude this statement by 
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reiterating that I have focused on issues relating to me, not be- 
cause they are necessarily the most important but because I can 
authoritatively say that Mr. Sands has presented those issues inac- 
curately. His ill-informed attack on me is a pillar of the broader ar- 
gument of his book, and that flawed book is a pillar of the argu- 
ment that Bush administration officials despise the Geneva Con- 
vention and encouraged abuse and torture of detainees. 

Congress and the American people should know that this so- 
called torture narrative is built on sloppy research, misquotations, 
and unsubstantiated allegations. 

Mr. Nadler. I thank the witness. 

[The prepared statement of Mr. Feith follows:] 
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Prepared Statement of Douglas Feith 


STATEMENT BY DOUGLAS J. FEITH 
BEFORE THE 

CONSTITUTION, CIVIL RIGHTS AND CIVIL LIBERTIES 
SUBCOMMITTEE 
OF THE 

HOUSE COMMITTEE ON THE JUDICIARY 
JULY 15, 2008 


Mr. Chairman, I’m pleased to have a chance to testify today. I think it’s 
important to help counter some widely held false beliefs about the 
administration’s policies on detainee interrogation. 

I agreed to testify voluntarily. I did so because the Committee staff gave the 
assurance that the aim was a serious review of administration policy - not a 
vitriolic hearing designed to promote personal attacks. I wish to note for the 
record why I did not attend the originally scheduled hearing: On the 
afternoon before that hearing, the Chairman’s staff told me my panel would 
include someone who has made a practice lately of directing baseless and 
often vicious attacks on me personally. That violated the assurances I had 
been given, so I insisted on a new date to testify. I’m glad we quickly 
arranged a new hearing date, but I object to the Committee’s having 
needlessly issued a subpoena for me. It falsely implies that I was not willing 
to appear voluntarily. 

The history of war-on-terrorism detainee policy goes back nearly seven 
years. It involves many officials and both the law and the facts are 
enormously complex. Some critics of the administration have simplified and 
twisted that history into what has been called the “torture narrative,” which 
centers on the unproven allegation that top-level administration officials 
sanctioned or encouraged abuse and torture of detainees. 

The “torture narrative” is grounded in the claim that the administration’s top 
leaders, including those at the Defense Department, were contemptuous of 
the Geneva Convention (which I refer to here as simply “Geneva.”) The 
claim is false, however. It is easy to grasp the political purposes of the 
“torture narrative” and to see why it is promoted. But these hearings are an 
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opportunity to check the record - and the record refutes the “torture 
narrative”. 

The book by Phillipe Sands' is an important prop for that false narrative. 
Central to the book is its story about me and my work on the Geneva 
Convention. Though I’m not an authority on many points in Sands’s book, I 
do know that what he writes about me is fundamentally inaccurate - false 
not just in its detail, but in its essence. Sands builds that story, first, on the 
accusation that I was hostile to Geneva and, second, on the assertion that I 
devised the argument that detainees at GTMO should not receive any 
protections under Geneva - in particular, any protections under common 
Article 3. But the facts are (1) that I strongly championed a policy of respect 
for Geneva and (2) that I did not recommend that the President set aside 
common Article 3. 

I will briefly review my role in this matter and then discuss Sands’s 
misreporting. As it becomes clear that the Sands book is not rigorous 
scholarship or reliable history, members of Congress and others may be 
persuaded to approach the entire “torture narrative” with more skepticism. 

My main involvement in the issue of detainee interrogation was in January 
and February 2002. US forces in Afghanistan had just taken custody of the 
first detainees. Administration lawyers brought forward to the President the 
question of the detainees’ legal status. The lawyers distinguished between 
the worldwide US war against al Qaida and the US war with the Taliban 
regime in Afghanistan. As I recall, no one in the administration argued that 
Geneva applied to the war against al Qaida, which is neither a state nor a 
party to Geneva. 

There was controversy, however, over whether the war with the Taliban was 
governed by Geneva. Some lawyers contended that the President could 
lawfully decide that Geneva did not apply even though Afghanistan was a 
party to the Convention. Their argument was that Afghanistan was at that 
time a failed state, and the Taliban could be seen not as a government, but as 
as merely a criminal gang. Those lawyers were obviously straining to give 
their client, the President, as much flexibility as possible to handle the 
unprecedented requirements of the war on terrorism. I did not question their 


1 Philippe Sands, Torture Team : Rumsfeld's Memo and the Betrayal of American Values 
(New York: Palgrave Macmillan, 2008). 
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good faith, but I strongly favored a different approach, one that gave greater 
weight to Geneva as a treaty that embodied important American principles. 

Secretary of Defense Rumsfeld called in the Chairman of the Joint Chiefs of 
Staff, General Richard Myers, and me to discuss this controversy. I describe 
that discussion in my book, War and Decision 2 

The main point that General Myers and I made to the Secretary was that the 
United States had a compelling interest in showing respect for Geneva. The 
Secretary, we said, should urge the President to acknowledge that Geneva 
governed our war with the Taliban. We argued that Taliban detainees 
should receive the treatment to which they were entitled under Geneva. But 
we did not think they had met the defined conditions for POW privileges 
under Geneva. 

After our meeting, Secretary Rumsfeld asked me to write up what General 
Myers and I had argued for. The Secretary wanted to use the write up as 
“talking points” for the National Security Council meeting with the 
President on February 4, 2002. 

The memo I drafted and then cleared with General Myers 3 stressed that 
Geneva is crucial for our own armed forces. It said that it is “important that 
the President appreciate DOD’s interest in the Convention.” I described 
Geneva as a “good treaty” that “requires its parties to treat prisoners of war 
the way we want our captured military personnel treated.” I noted that “US 
armed forces are trained to treat captured enemy forces according to the 
Convention” and this training is “an essential element of US military 
culture.” I wrote that Geneva is “morally important, crucial to US morale” 
and it is also “practically important, for it makes US forces the gold standard 
in the world, facilitating our winning cooperation from other countries.” 

The memo said that “US forces are more likely to benefit from the 
Convention’s protections if the Convention is applied universally.” So I 
warned: It is “Highly dangerous if countries make application of [the] 
Convention hinge on subjective or moral judgments as to the quality or 


2 Douglas J. Feith, War and Decision: Inside the Pentagon at the Dawn of the War on 
Terrorism (New York: Harper, 2008). 

3 See attached. 
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decency of the enemy’s government. (That’s why it is dangerous to say that 
[the] US is not legally required to apply the Convention to the Taliban as the 
illegitimate government of a ‘failed state.’)” 

The memo explained why a “pro-Convention” position is dictated by the 
logic of our stand against terrorism. I argued: 

o The essence of the Convention is the distinction between soldiers and 
civilians (i.e., between combatants and non-combatants). 

o Terrorists are reprehensible precisely because they negate that 
distinction by purposefully targeting civilians. 

o The Convention aims to protect civilians by requiring soldiers to wear 
uniforms and otherwise distinguish themselves from civilians. 

o The Convention creates an incentive system for good behavior. The 
key incentive is that soldiers who play by the rules get POW status if 
they [are] captured. 

o The US can apply the Convention to the Taliban (and al-Qaida) 
detainees as a matter of policy without having to give them POW 
status because none of the detainees remaining in US hands played 
by the rules. 

The memo urged “Humane treatment for all detainees” and recommended 
that the President explain that Geneva “does not squarely address 
circumstances that we are confronting in this new global war against 
terrorism, but while we work through the legal questions, we are upholding 
the principle of universal applicability of the Convention.” 

This memo represented the thinking of the top civilian and military 
leadership of the Defense Department. I felt confident being aligned with 
General Myers on this matter and we were both pleased that Secretary 
Rumsfeld asked me to make these points to the President at the NSC 
meeting, which I did. The department’s leadership took a strongly pro- 
Geneva position. 

The Committee can therefore see that the charge that the department’s 
leadership was hostile to Geneva is untrue. The picture that Mr. Sands’s 
book paints of me as an enemy of the Geneva Convention is false - wildly 
so. 
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Mr. Sands also misrepresents my position on the treatment GTMO detainees 
were entitled to under Geneva. He writes that I argued that they were 
entitled to none at all. But that is not true; I argued simply that they were 
not entitled to POW privileges. 

I pointed out that Geneva grants POW privileges to captured fighters as a 
incentive to encourage good behavior. Geneva’s drafters wisely demanded 
that fighters meet four conditions if they are to receive such privileges: 

They must (1) wear uniforms, (2) carry their arms openly, (3) operate within 
a chain of command and (4) obey the laws of war. These conditions serve 
the Convention’s highest purpose, which is protecting the safety of non- 
combatants in war zones. Many journalists and others wrongly assume that 
if Geneva governs a conflict then the detainees must receive POW treatment. 
But that is misconception. Detainees in wars governed by Geneva are 
entitled to POW treatment only if they meet these four conditions. 

In early 2002, it was clear that the President would be urged by some 
commentators to grant POW status to all the detainees as a magnanimous 
gesture, without regard to whether they met the conditions. I believed that 
would be a bad idea. First of all, it would have the opposite of its intended 
humanitarian result. Granting POW status to terrorists who pose as civilians 
and who purposefully target civilians would undermine the incentive 
mechanism that Geneva’s drafters knew was crucial to the Convention’s 
humanitarian purposes. 

I had strong views specifically on the issue of POW status because I had 
worked on that issue in the Reagan administration Defense Department in 
connection with a treaty called “Protocol I,” which aimed to amend the 
Geneva Convention. President Reagan, in line with my analysis, opposed 
the amendments. One of his main objections was that they would have 
granted POW status to terrorists. I relate in my book the favorable press 
reaction to President Reagan’s position: 

The New York Times and the Washington Post, not usually Reagan 
supporters, both praised his decision. In an editorial titled “Denied: A 
Shield for Terrorists," the New York Times said that Protocol I created 
“possible grounds for giving terrorists the legal status of P.O.W.’s,” and 
declared that, if the president had ratified it, “nations might also have read 
that as legitimizing terrorists." The Post’s editorial, "Hijacking the Geneva 
Conventions,” highlighted POW status for terrorists as among the “worst” 
features of Protocol I. “The Reagan administration has often and rightly 
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been criticized for undercutting treaties negotiated by earlier 
administrations,” it concluded. “But it is right to formally abandon Protocol 
I. It is doing so, moreover, for the right reason: ‘we must not, and need 
not, give recognition and protection to terrorist groups as a price for 
progress in humanitarian law.’” 

Preserving Geneva’s incentive system was an important reason not to grant 
POW status to detainees who had not earned it. Also, the purpose of holding 
POWs in a conventional war was different from the purpose for holding 
detainees in the war on terrorism. The former were held simply to keep 
them off the battlefield. But the latter were being held for that reason and 
also to interrogate them for information to prevent future 9/1 1 -type attacks. 

It was legal and proper - furthermore, it was necessary and urgent - that 
U.S. officials interrogate war-on-terrorism detainees effectively. In fighting 
the enemy after 9/11, the key intelligence was not discoverable by satellite, 
as it was during the Cold War when we could watch from space for signs of 
an imminent attack by monitoring armored divisions in the USSR’s western 
military district. In our post-9/ 1 1 challenge, the most important intelligence 
was not visible from space. It was inside the heads of a few individuals. 

Our best hope of preventing future attacks against the United States was to 
learn what captured terrorists knew about their groups’ plans, capabilities 
and organizations. 

A detainee entitled to POW status under Geneva could not be subjected to 
any kind of pressure at all to provide information. He is required to reveal 
only his name, rank and serial number. Interrogators are not allowed to 
subject him to even the most ordinary techniques employed every day in 
U.S. jails on American criminal defendants. Regarding unlawful combatants, 
on the other hand, Geneva does not prohibit humane forms of pressure by 
interrogators. 

President Bush had a constitutional duty to safeguard our national defense 
and to try to prevent future 9/1 1 -type attacks. He knew the importance of 
the intelligence available only through detainee interrogations. It would 
have made no sense for him to throw away the possibility of effective 
interrogations by bestowing POW status on detainees who were not actually 
entitled to it under Geneva. 
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Three days after the February 4, 2002 NSC meeting at which General Myers 
and I made our case, the President decided - in line with the Defense 
Department recommendation - that Geneva governed the U.S. conflict with 
the Taliban and that the Taliban detainees would not receive POW privileges 
because they had not met Geneva’s conditions for eligibility. He decided 
also that Geneva did not govern the worldwide U.S. conflict with al Qaida. 
So neither the Taliban nor the al Qaida detainees would be given POW 
privileges. 

So what standard of treatment should these detainees receive? U.S. forces in 
Afghanistan had been ordered from the outset to give any and all detainees 
“humane treatment.” President Bush reaffirmed the standard of “humane 
treatment.” 

How to define the term “humane treatment” was a question on which the 
President looked to his lawyers for guidance. In his book, Mr. Sands 
focuses on whether Article 3 of the Geneva Convention (known as common 
Article 3, explained below) should have been the basis for the definition of 
“humane treatment.” 

This gets to the essence of the book’s attack on me. Mr. Sands asserts that 
in the deliberations leading up to the President’s decision on common 
Article 3, 1 not only argued against relying on that provision, but that I was 
somehow the source of the argument. These assertions are false and utterly 
without evidence. I did not invent any argument against common Article 3. 

I was not even making such an argument. In fact, I was receptive to the 
view that common Article 3 should be used. 

So Mr. Sand’s account is altogether inaccurate, both in his book and in his 
Vanity Fair article. This is important not simply because it smears me. It is 
significant because it exposes the astonishing carelessness of his book and 
his article. It impeaches Mr. Sands as a commentator. 

In the weeks before the NSC meeting on the detainees’ legal status, 
administration lawyers discussed how to flesh out the term “humane 
treatment.” The President evidently considered this to be a legal rather than 
a policy question. 

I was a policy official and did not serve in the administration as a lawyer, 
but I occasionally raised questions about matters being handled in legal 
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channels. Two of the questions I know I raised were: Why not use common 
Article 3 to define “humane treatment”? And why not use so-called Article 
5 tribunals to make individual determinations that the detainees are not 
entitled to POW status? I posed these questions not because I had done my 
own legal analysis or had firm opinions myself - 1 had not. But I 
remembered these provisions generally from my Geneva-related work 
during the Reagan administration and I thought that using them, if judged 
legally appropriate, would be a further sign of U.S. support for Geneva. 

Answers came back to me through the Defense Department’s office of the 
General Counsel. The lawyers resolved against using Article 5 tribunals 
because the President had found that the Taliban fighters collectively failed 
to meet the Geneva conditions for POW status, so there was no need for 
individual determinations. And the lawyers also decided that common 
Article 3 was not applicable because (by its own terms) it covered only 
conflicts “not of an international character” and the conflicts with the 
Taliban and with al Qaida were both of an international character. 

I don’t believe I even attended any of the early 2002 meetings where the 
lawyers debated common Article 3. But my understanding is that they gave 
the issue good-faith consideration. Stressing that it was a legal (rather than 
policy) judgment, the President declared on February 7, 2002 that he 
accepted “the legal conclusion of the Department of the Justice” and 
determined that “Common Article 3 of Geneva does not apply to either al 
Qaeda or Taliban detainees, because, among other reasons, the relevant 
conflicts are international in scope and common Article 3 applies only to 
‘armed conflict not of an international character.’” 

Now, I know that lawyers dispute the Justice Department’s legal conclusion 
about common Article 3. Reasonable people differ on the matter. Asa 
policy official, I never studied the legal arguments in enough depth to have a 
confident judgment of my own on this question. When the U.S. Supreme 
Court eventually dealt with common Article 3’s applicability to the GTMO 
detainees (a question of first impression), the justices split - the majority 
ruled against the administration, but there were justices who went the other 
way. 

In no way does the record bear out Mr. Sands’s allegation that I argued 
against using common Article 3, much less that I invented the legal 
argument against it. Mr. Sands dragged me into his book and painted me as 
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a villain without supporting evidence. He seems to have made that mistake 
either because he was not rigorous in his research or he interpreted what he 
read and heard through his own inaccurate preconceptions. 

Mr. Sands’s book is a weave of inaccuracies and distortions. He misquotes 
me by using phrases of mine like “That’s the point” and making the word 
“that” refer to something different from what I referred to in our interview. I 
challenge Mr. Sands to publish whatever on-the-record audio he has of our 
interview. I believe it will clearly show that he has given a twisted account. 

Likewise, Mr. Sands’s book presents a skewed account of the Rumsfeld 
memo referred to in the book’s subtitle. By what he says and what he omits 
to say, he gives the reader an extreme misimpression of the nature of 
SOUTHCOM’s request for authority to use a list of counter-resistance 
techniques on some important, recalcitrant detainees. I hope we will get into 
this issue during today’s hearing. 

I want to conclude this statement by reiterating that I have focused on issues 
relating to me not because they are necessarily the most important, but 
because I can authoritatively say that Mr. Sands has presented those issues 
inaccurately. His ill-informed attack on me is a pillar of the broader 
argument of his book. And that flawed book is a pillar of the argument that 
Bush administration officials despised the Geneva Convention and 
encouraged abuse and torture of detainees. Congress and the American 
people should know that this so-called “torture narrative” is built on sloppy 
research, misquotations and unsubstantiated allegations. 
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List of Attachments to the Statement by Douglas J. Feith 
Before the Constitution, Civil Rights and Civil Liberties Subcommittee of the 
House Committee on the Judiciary - July 15, 2008 


1 Douglas J. Feith Memorandum on Points for 2/4/02 NSC Meeting on Geneva 
Convention , February 3, 2002 

2 President George W. Bush Memorandum for the Vice President, Secretary of State, 
Secretary of Defense, Attorney General, Chief of Staff to the President, Director of 
Central Intelligence, Assistant to the President for National Security Affairs, and 
Chairman of the Joint Chiefs of Staff on Humane Treatment of al Qaeda and Taliban 
Detainees , February 7, 2002 

3 William J. Haynes Action Memo for Secretary of Defense on Counter-Resistance 
Techniques , November 27, 2002 (with attachments) 

4 Secretary of Defense Donald H. Rumsfeld Memorandum for Commander of 
USSOUTHCOM on Counter-Resistance Techniques ;, January 15, 2003 

5 Statement by Douglas J. Feith, Under Secretary for Policy before the House 
Permanent Committee on Intelligence on The Need for Interrogation in the Global 
War on Terrorism , July 14, 2004 

6 John Moustakas Letter to the Honorable John Conyers, Jr., June 16, 2008 

7 John Moustakas Letter to the Honorable John Conyers, Jr., June 18, 2008 
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February 3. 2002 
Feith draft 

Points for 2/4/02 NSC Meeting on Geneva Convention 
The options as to law and policy: 

» US is applying the Convention to all detainees as a matter of policy. 

* All detainees are getting the humane treatment to which they would be entitled if 
the US were legally bound to apply the Convention to them, 

* None is entitled to PQW status under the Convention. 

* All USG agencies (though State’s position is unclear) agree that US is not legally bound 
to apply the Convention to al-Qaida detainees. (Convention applies only to wars 
between states or to civil wars, not to a war between a state and al-Qaida worldwide.) 

• The question for the President: What should USG say about whether the US is legally 
bound to apply the Convention to Taliban detainees. 

* There axe three options: 

* 1 . Declare that US is not legally required to apply Convention to Taliban. 

Option 1 - not a good option, given DOD’s interest in universal respect 
for the Convention for the benefit of our own fortes. 

* 2. Declare that US is legally required to apply Convention to Taliban. 

Option 2 - a good option. Would help dampen criticism. 

* 3. Declare only that US is applying the Convention to Taliban (and to al-Qaida, 
for that matter), though USG has not resolved the difficult (but academic) 
question of whether we are legally required to do so. 

Option 3 - also a good option. 

US could make a virtue of its analytical conundrum by noting that the 
legal question is difficult precisely because our war on terrorism is unique 
and does not fit neatly into the categories of war envisioned in 1949 by the 
Convention’s drafters. (Meanwhile, as noted, the US is applying the 
Convention to all detainees.) 

1 


1 
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DOD interest in the Geneva Convention 

♦ Important that the President appreciate DOD’s interest in the Convention. 

• The Convention is a good treaty. 

• One could quibble about details, but the Convention is a sensible document that 
requires its parties to treat prisoners of war the way we want Our captured military 
personnel treated 

* US armed forces are trained to treat captured enemy forces according to the Convention. 

• This training is an essential element of US military culture. It is morally 
important, crucial to US morale. 

• It is also practically important, for it makes US forces the gold standard in the 
world, facilitating our winning cooperation from other countries. 

• US forces are more likely to benefit from the Convention’s protections if the Convention 

commands is applied universally, 

» Highly dangerous if countries make application of Convention hinge on 

subjective or moral judgments as to the quality or decency of the enemy’s 
government. (That’s why it is dangerous to say that US is not legally required to 
apply the Convention to the Taliban os the illegitimate government of a “failed 
state.”) 

■ A “pro-Convention” position reinforces USG’s key themes in the war on terrorism. 

- The essence of the Convention is the distinction between soldiers and civilians 
(i.e. 7 between combatants and non-combatants). 

• Terrorists are reprehensible precisely because they negate that distinction by 
purposefully targeting civilians. 

• The Convention aims to protect civilians by requiring soldiers to wear uniforms 
and otherwise distinguish themselves from civilians. 

• The Convention creates an incentive system for good behavior. The key 
incentive is that soldiers who play by the rules get POW status if they captured. 

• The US can apply the Convention to the Tai than (and al-Qai&a) detainees as a 
matter of policy without having to give them POW status because none of the 

2 
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detainees remaining in US hands played by the rules. 

In sum, US public position on this issue should stress; 

• Humane treatment for all detainees. 

* US is applying the Convention. All detainees are getting the treatment they are 
(or would be) entitled to under the Convention. 

* US supports the Convention and promotes universal respect for it 

• The Convention does not squarely address circumstances that we are confronting 
in this new global war against terrorism, but while we work through the legal 
questions, we are upholding the principle of universal applicability of the 
Convention. 
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NO. 4^y 

UNCLASSIFIED 


THE WHITE HOUSE 

>VaSH/NCTON 
February 7, 2002 


KSMCRANDUH FOR TKE VI CS PRESIDENT 

THB SECRETARY OF STATE 
THE SC CRFTARY OF DEFENSE 
THE ATTORNEY GENERAL 
CHIEF OF STAFF TO THB PRESIDENT 
DIRECTOR OF CENTRAL INTELLIGENCE 
ASSISTANT TO THB PRESIDENT FOR NATIONAL 
SECURITY AFFAIRS 

CHAIRMAN OF THE JOINT CHIEFS' OF STAFF 

SUBJECT : Humane Treatment of al Qaeda and Taliban Detainee* 

1, Our recent extensive discussion* regarding the statu* 

of a 1 gsedjs and Taliban detainee* confirm' that the appli- 
cation of the Geneva Convention Relative to the Treetnxot 
of Prisoner* of V*r of August 12, IMS IGcruva) to th* 
conflict with al Qaeda and th* Taliban involve* complex 
legal questions. By it* lennu, Geneva applie* to conflict* 
involving "High Contracting Parties,* which cen only be 
state*. Moreover, it assume* tb« eiietence of 'regular* 
armed force* fighting on behalf of state*. How ever, th* - 
w*x ageinat terrors am usher* in » new paradigm, one in 
which group* with broad, international- reach commit horrific 
acta against innocent civiliano, sometime* with the direct 
support of otatee. Dux Nation recognize* that thd.e new : 
paradigm -- ushered in not by ua, but by terror! at* »*• 
xeguiree new thinking in the law of wax, hut thinking that 
should neverthclcoa be gonalatent with the principle* of 
Geneva. 

2. Pursuant to my authority a* commander in Chief and Chief 

Executive of the United State* , and relying on the opinion 
of the Deportment of Justice dated January 22, 2002, and on 
the legal opinion rendered by the Attorney General in hi* 
letter of February I, 2 0 02, I hereby determine a* follows; 

a. I accept tb* legal conclusion of the Department of 
Justice and determine that none of the provision* 
of Geneva apply to our conflict with al Qaed* in 
Afghanistan or e lee where throughout th* world because, 
among other reason*, al Qaeda i* not a High Contracting 
Party to Geneva. 

b. 1 accept the legal conclusion of the Attorney General 

and cbe Department of Justice that I h»ve the authority 
under the Constitution CO suspend Geneva «■ between 
the United States and Afghanistan, but I decline to 

NEC DECLASSIFICATION REVIEW [EO. 45 BBS h amend e^l 
DECLASSIFIED IN FUU ON E/17/20OA 
fcy R .5 6 Libers 


Reason r 1.5 Id) 
Declassify on: 02/07/12 
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exercise chat authority at this time. Accordingly* J 
determine that the provision® of Geneva will apply to 
our present conflict with the Taliban. I reserve the 
right to exercise this authority in tbie or future 
conflicts. 

C. r aloe accept tha legal conclusion of the Department of 
justice and dEtermine that common Article 3 qt o«nav» 
dot* not apply to either al Qaeda or Toliban detainees, 
because, among other reason*, the relevant conflict* 
iU6 international in acop* and consnoc Article 3 applies 
only co *armed conflict not of an international 
character. * 

d. Beced on the fact* supplied by the Department of 

Defense and the recommendation of the Department of 
Justice, I determine chat the Taliban detainee* era 
unlawful constants and, therefore, do not qualify aa 
prisoner* of war under Article 4 of Geneva. I note 
that, because Geneva doe* not epply to our conflict 
with al Qaeda, cl Qaeda detainee* also do not qualify 
as prisoners of war. 

3. Of course, our value* a* a Nation, value* that v* share witi 
many nation* in tha world, call for us to treat detainee* 
humanely, including those who are not legally entitled to 
such treatment. Our Nation ha* been and will continue to 
be a strong supporter of Gentva and it* princlploap. • ha 
a matter of policy, the United State* Armed Forces shall 
continue to treat detainee* humanely end, to the extent 
appropriate and consistent with military necessity, in 
a manner consistent with th* principle* of Geneva, 

4. The United State* vilj hold state*, organ! 2 a ti on* , and 
individuals who gain control of United State* personnel 
responsible for treating such personnel humanely end 
consistent with applicable lav. 

S. 1 hereby reaffirm the order previously iesued by tha 

Secretary of Defense to th« United State* Armed Force® 
requiring that the detainee* be treated humanely end, 
to tha extent appropriate and consistent with military 
nece**ity, in a manner consistent with th* principle# 
of Genev* , 

6. I hereby direct th* Secretary of State to communicate ray * 
determination* in an appropriate manner to our *11 ie*, snd 
other countries and international organization* cooper sting 
in the war against terrorism of global reach. 
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GENERAL COVINS EL. OF THE DEPARTMENT OF DEFENSE 
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- £« 

-/p. 


7 !TO DEC ~2 M th 03 


JFFICE OF TIE 
FECRETARY OF DffEJiSf 


ACTION MEMO 


SECRETARY OF DEFENSE 

Will iam J. Haynes FL, Genera) CotmselUJlU-T* - "''*’ 


November 2f, 2002 (f:00 PM) 
DEPSEC 


FOR: 

FROM; 

SUBJECT: Com5trr-R«u^c*Teclmique* 

* Tbe Concravaode- of USSOUTHCOM b»i forwarded * request by the CotpraanScr of 
Join! Task Fores J 70 (now JTF CTMO) fm approval of poontcrsrcsruftsace techniques 
to aid in tbe roterogation of detainees at Guantanamo Bay <Teb A), 

* Tbe request con tains three. categories ofcouater-naiAtnee technique*, with fie first 
category .tbe- least aggressive and the dhtrd category the toast iggrewsiyt (T*b B). 

* I have discussed this with the Deputy, Doug Perth and G CMJwl Myert. Ibelifcve thw 
di join as my reca&m.mendati<xs that, as * testier of pollby, you, authorize 
Commander ofUSSOUTHCOM to employ, us hi* discretion, otsly Categoric* T tad E 
sad the fourth tecliroquc listed in Category tO (’T.Tae of mild, non- injurious physical 
contact such aa grabbing, pothsg in the chest with the finger, usd light pushing*'). 

» While all Category III techniques msy be legally available, .we believe fiat, tu a 
nuuxer of policy* 0 blanket approval of Category III uchhique* u BOt.v^&rranted el this 
tune. Got Armed forces are cneiuod to 8 standard of intcrrogafioB that reflects a 
tradition of restraint. 

RECOMMENDATION: That SECDEF epptove the USSOUTHCOM Commander 5 * use 

of those DOunter-rcsiBtonc* techniques listed in Categories I nod n end the fourth 

technique tic ted in Category 1H during the iatorogatioD of detainer* at GuantEuanjo Bay. 

SECDEF DECISION/?^ 

A pproved y.\\yV Disapproved Other . 

Attachments a( 


\ '//p \AieucTy -L 'jv*' ST -jO (^V 

acs.usw) '•> J ^ V /<•>' 
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department of defense 

UNITED STATES SOUTHERN COWHAND 
office Of -me comm anoer 

S$HWWSlST AVENUE 
JUtMtFL J3172-1SU 


SCCDR 


25 October 2002 


MEMORANDUM FOR Chairman of the Joint Chiefs of StiiQ Washington, DC 203 1 6-99?9 
SUBJECT; Coimter-Rafelanea Techniques 


1, 'Ihe activities of Joint T&skForce 170 have yielded critical intelligence support for forces in 
combat, combatant commanders, nnd other inUKigenocAaw enforcement entiti ts prosecuting the 
Wer on Terrorism. However, despite our host efforts, some detainees have tcnidonsly resisted 
oux current interrogation methods. Our respective staffs, the OfSce of the Secretary of Defense, 
end Joint Ttsk Force 170 have been trying to identic counter-resistant teehtfiqpcs that wo can 
lawfully employ, 

2 , Itxn forwanEog Joint Tusk Force 170’s proposed wunter-ruistance techniques. I believe the 

Oxst two categories of techniques are legal and humane. I am ■uncertain whether all the 
techniques in the third category ere legal under US law, given the absence of judicial- 
interpretation of the US torture statute- I cm particularly troubled by the use of implied os 
tspreistd threats of dealt of the detainee or Hs family.’ However, I desire to bive*s many 
options as possible at my disposal and therefore request ihnt Department of Defense end 
Department of Justice lawyers review the third calcgoiy of techniques. -. 

3 , As part of any review of Joint Task Forte 170’$ proposed strategy, I welcome any suggested 
interrogation methods that ethers may propose. 1 believe wc should provide our mtenugetois 
with rs many legally permissible tools as possible. 

A. Although I am cognizant of the important policy ramifications of some of these proposed 
techniques, I firmly believe that we must quickly provide Joint TeskFoice 170 counter- 
resistance techniques to m aximize the value of om intelligence collection mission. 


1. JTF 170 CDR Mono 
chd 11 October, 2002 

2. JTF 170 SJA Memo 
did U October, 2002 

3. JTF 170 J-2M«no 
dtd 11 October, 2002 
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DEFENSE 

JOINT TASK-foRCElTO 
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AWE 0^360 



MEMORANDUM FOR Cdiuuiswler, Uniled State? Soadwa Gotamaad, 3513 NW ?lrt 
Avenue, Miami, Honda 33172-1217 

SUBJECT; Cosaiw-ReJ&Concc Strategics 



id tficjmhraes Adlaeaicd in the endoaed Conntei- 
xctww«I thb rofijaarMidtaa wjcI 13» legal review 
Advocate and concur with lie legal analysis 


of the GIoW "War paTArrcuinn. Aftboughj 
exploitable intelligence, the ieja> methods 


1 , Request tin! you epprovo the ktferropXio] 

Rerirtence SefiegieE jnernarinduxa I haver 
provided to jeo by the JT8-1 70 Staff Judge 
provided. 

2, J tm fully aware of the. techniques eon-ekiy employed to gain Vahmbls imefflgence in ecppori 


,h toe techniques have r-esaltfcd in ilghiSoinst 
is nave become Jess effective over time-- I-be&ve the. 
methods end tcdhnigoii dellneased in the atcot^injirtg J-2 ttcKKimdoni will enhance otcr 
efforts to extract eddl&inaJ infonnsdon- Bt&ed on tis aaalyrjt provided by (icXTP-170 SJA, I 
have concluded that these techniques do tool violste ttS. or inteamtioMl lews. 


■3. My point of contact for this issue is LI 


2Buels 

1. JTF 17M2 Memo, 
11 Oct 02 

2. JTP 170-SJA Memo, 
11 Oct 02 


Jerald Phifer at DSN 660-347& 



Major General, USA 
Com mandfag 


I 
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DEPARTMENT OF DEFENSE 
dOlti? TASK FORCE -37-0 
GDANTftNAHO^ CUBA 
jpQ&Dgity 


WF 170-SJA 


.j^MXEANESJMiJOlLCeia^^ 



II October 2002 


. SUBJt Legal JU-'viiV of Aggressive Interrogation Techniques 


1 , J have reviewed tlic aBrnor&nduttl on Count w-Rei l£Uncc SOale-gkl, dated 11 Oct 02, end 
i^rc* thfil the proposed rtnstoghyt do not violate « jplicshls federal law. Attached is s more 
detailed 1 egal ati nly? Jr That addr«s« the proper *1 

% X rcconmKod that imcnogElon be properly tailed in the use of the approved methods of 
interrogation. sod that infirrogiricns involving category H and lU methods undergo s legal 
review prior to thdr oomucnccmcnl. 

3. This matter is forwarded to you for your rec*®3madatkia *ad netian- 


• 2 Ends 

1. TTF 17012 WfJoo, 
11 Ool 02 

2. JTf 170 -SJaMwbo, 

n oct 02 


D1A1JBE.BE 
• LTC, USA 
Staff Judgo Advocate 
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DEPARTMENT OP DEFEHSE 
JOINT TASK FOKPEtfO 
GUANTANAMO BAY; CUBA 
APOAEOS560 


U October 20W 


M EMORANDUM FOR Congnstder, 1 flint Tadt force HQ 

SUBJECT; Request for Approval of CeaHer-Rwisumce Strategies 

M 

j , -4£sS»i£} PROBLHM: Tt* ctureni gnidtlints for irJtrrogatiosi procedures ai OTMO 
limit the. ability cf interrogators to counter &dv«ncf.d xwistanca, 


2. =?&&*&) Request approval for ux* of the followkig immolation plan, 

u 

6. Category} techniques, During the burial category of irikcrogatioii tbs detainee 
should be provided 2 clmii snd the cirvironttcat should bt geua^hyTorefortable. The- 
fotmsl of the Interrogation is the direct ipproaoh. The rue of regards like cookies or 
cigarettes may be helpful U the detainee Is determined by the ioterrogaioi to be 
uncooperative, the foicirogitctr may use the foEowing twbok[Ue&, 

(1) ¥cHing at the detainee (not directly in Eh ear or (0 the level (hat it would cause 
physical pfcin or he aring problems) 


(2) Technlqtto of deeaptiwi; 

(a) -Jwfn.1 tiplc inlerrugiro r tcchru^oe $ . 

(b) Jnlerregotorideutity. The interviewer may idtruify himself as r cjjizan of &. foreign 
nation or as an interrogator from a country with a reputation for harsh trefi&ncsl of 
rictus CCS. 

b. Category U tedmyjucs. With the permission of fbt CIC, ImenoguJic® Section, the 
intcrrognlar may use tha foBovririg techniques. 

(1) The use of rtrmpoaiwns (Hie {landing), fat 1 njEdmsim of four bourt. 

(2) The use of fa5sified-docUfljanifl or rcpoiti. 

(3) Ue* 0 / the LseSalon-faciHl-y-for up to 30 days, RcouMt must be rosdt to Enough tits 
OIC, Inlcrrogction Section, to thi Director, Joint Interrogation Group (JIG). Ettcnsiont 
be vend the Initial 50 foys roust be approved by lire Ccnunwiding General For ccieraed 
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SUBJECT: Rtqueil for Ajjpmai of COMlcr-BtisiajitjStt«ft|ies 


w Ua olroO^ojOTjwfenj^jsisjtojjfa reel a griblng, potw In its ctat 
wrihtbe finder, EcdllgltpnsIriBg. ' y newest 



LTC, USA 

Wrtctor, 12 
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Department of defense 
joint task force i?a 

GUANTANAMO HAY, CUBA 
APOAEWSW 



HFlTfrSU 


II October 2002 


-jOrro^uKATtbltfa FURL'ornmaD^er. Joint T»K>'<cw T7ff * " * 

SUBJECT: Lrgd Brief on JVojxbmJ Ccnni^I?«iiUE« £tfategiw 

1_(£^JJ.SSIIE? To enure, the seeniny o? the TWicd Snifr and itr jsIEi*, raox *g£rtsdve 
interrogstinji trdidgncj than lie ea^ pKieody wed, web w the method# proposed InThe attadied 
repopunasdation. msy be repaired in aider to obtain jnfexnuJjpu from deWiDtw that we iwiitJng 
tninYBSitiras efforts tsd are impeded of itvioj Jigrafiemt Eifonna&w. err tetid to national tceioity. 
Tils lcgiJ brief referenced UwnxaniaieodjliotM «UHmsJ in the JTF-370-J2 EsOanrandain, dated J I 
October 2002, 

FACTS: The Setsfotea rairttnly held ti Guantanamo Bay, Cola (GTMO), est mi pwtwtol 
by tbs Geneva Caaveadssu {< SC >• DaD toioioprara trained to *f$ty the Gcafrw 

CocventiowhjVd bearding ootomanly approved methods of fctecrpgaiico nidi tJ rappc^wMng 
through die difeci approach, rewds, the jmltmle. interrogator ippro&eh, lend the we d" deception. 
However, bouuio detainee® have b»a Ale to conasqnicile «aocg tbenwclVe* end debdaT wh dber 
alxsoitbeirrtsyecdvo Loicjcjsdow, their iderrogdiaoTc«rtaiic*»tt*ii£5« 
t cpbif Seated, Cop^occiBag flue problem i» the fact that there ie bo retabliihed deaf pdloy for 
interrogation UroiU end opertiiau el GTMO, £rsd may itttcaottlon tivc felt to CbpiSt £tal ilxry could 
cot do anything tiiei could be canridered '"<xmbxr/etaji. y ‘ In Bccadnnw with president Bush’* ^ February 
2002 elective, ihc daaSntcs titbor Enemy Ms oner? of Ww (EFW). They unin be treitod iunseiMly 
uvf, fubject to reiliury jascceajfy, is icccidssee with the principles of GC, 

3 ^Sfc DISCUSSION! The Office of the Sco-ewy of Defense (OSD) has not adopted specific 
guidelines itgaidia®; urtenogiHon tochbloua for deotoce ojiere&fle zi GTMO. While the procedures 
ciudined K Army FM 3-1-52 Jcttlligcaiso IntoroEBlioa (28 September 1992), ere tftBkd»fhcy wo 
cotyirifiicd by, tod conform to the GC «id e ppllcihU Jnl«n«fiwa»l law, and therefore we to( biodlng- 
Sioce die detiiDMi arc not EPWi, fhe Geneva ConTentiom Itonistions that crfflimily ivotM gwem 
capWrcd cneroj penooed inimogdlcmJ tic wa bid jag oft U.S. perscsmcl conitocting dddnw . , 
iDistrogadoat It GTMO. ConjegUKrtly, In {he absence of jpedfie bto^ng jpASwwo, t»3 In awr&jice 
wiib the President*# directive lo trest the detilflM? tamtwlj, ft'C Emit fo&to #jroBedpto|tttetfit&ni4-. ; 
snd dom-itic few lif^der to deteratoeVlic UgdSy of fix ritcc e tsgrwriVc Itatridgifioi! tediriqnes 
nsommeaded itifbcISpropossl. 

a, (U) IslcrntioDil Lew; AJOtOTgb a? inform tfc&ll body cflstt directly rpjilitf, the more notable 
ioUccitioMl trcstioE ind relevant Is w arc lit led bt-low. 
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SUBJECTS Legal Brief on JVcpoftd Cotutt>B«!staii« Strategies 


(1) (U) In Nbvenbs of 1994, (ho Uni ed State* rtlificd He Convection. Agsiitet Tcitore End Other 

Cntri, Inhumane or Ilcgradm^ Tim tost a* TuniiWnt. However, the United Statu wot a ruermtjoa 
to Article i <?, Thiel defined and, fehemane and treatment or pUmshmunt, by iwteri deferring 

to the cuntnl itodsrd uHcoiited In fee Bth Amecdoenf to fee Uriltd State Conjutaticn. Ha efore, the 
United State Le only pidWbiled from connnlttSng tbojo acta that would pfecnvlis be prohibited tatfcf tJjc 

tftJifitAfco treaty Till the undereUi&iE feat fee coavcmion Would art be idf-eu-ating, that in, that it 
would isot create * private tatlis of action in VJ8. Court* , Tkh convention U the principal ILN, treaty 
regarding tortOue tad other cmri, inhumane, « degnyEsg treatmest, 

(2) (0) Inuma tionU Covenant on Ciy2 tfd Political ftighte (XCCPRJ , ratified by the Umteri 

Staler in 19.52, pn*feto inhuman Ltatraea ic Article 1, iui tMtray *mat ted detention in Articles, 
lit United Statu ratified It on tie ms ifidon that if would art be. fdf-execiifesg, and it took* reeerverion 
U> Article ”7 tbaiwe wooliS ody bt bound to the erte« that fee United Stated Coriitilsition prroh&iig mud 
and wnjjtitl poalsluaenC. 

(3) (U) Tie fijsedcKD Convention cm Hnzmn Xighfa forbids iiihomthc teistnteat; txWtnuy 

jiapiiodKicnt, usd rfttfiiiei fee rule to promptly inf am detaintei of the dai£« ijabst thcra, to review 
thedr pretrial confiseracni, and w eonduis « trial Vitkin * renaoaWe time. The United Slittu ai^acd the 
convention on 1 June lS77 i ..tnjt never t taified % . "“v- 

(«1) (U) The Rome EiotUj uteblifeed tie Inteansdon jl Criabal Coart usd criminalized InhanKne 
treatment. wlsufal deportation, «jd jicfrrj eminent lie Untied Sttwa not only failed to redly (he Romo 
Stature* bur also his withdrew from It 

(5) (l 7) The United K*j5wu’ Uisvcrjud Declmtios cf Human Right*, prohibit inhoiDaM Of 
degrading puniihmsM, trbhaiy tarot, detention, or exile. Allboogh iatawstko&l daslttetjow nsey 
provide evidence of a>5(«u£*y harroalSaiuJ lew ( which u conridaxd binding on aUmtsorJ even without 
s tresfy), they uo art enforceable bj feertudve*, 

(0 (U) -Theft If tome Elirojitaa rkIiw «i£ma»ng from the ISoropees Court of Human. Rights on 
fee itnse cf lecture. Tbs Court rested on tEegatiew of torture end other foma of bhnmuse trcfitoau by 
the Biideh In fee Kwthero IrdMid coaRict Ibe Rrilife ndhoritjei developed practices of mtarogwfon 
rucb tt forcing dttr.inrej to itend fcrlct3£ heart, pladtjg blaci loodr over foeir hc*di, holding Ife 
demine ei pricr to iouurcjatioc in a reom ‘e.’ith oonfinnlai; loud eobe, ind depriving ihfin of sicsj', food, ^ 
&ncf water, The Eurcptan Coorf cordudetj that these net* did nm rUt to fee levd of forturt ts lifted ia’’ 
the Gacventioji Apsksst Trotme, tscome larmre ww defintri « w igganted iom of ert^ i Jnl®ffiS.!S:. .. 
•It £fs dip£ foaisheni or paartteai However, the Conn $3 find tliaHfctfol«Mgri« tsohsiisHed owd, 
frihiiicinej iwi degrading tmitiiCTt. NcocfetSejs, tod tt prcvicufly menflo&cd c« c*ly li fee Umtod 
Statu n« a pal d tbcRuropm Honan Rights Cofln, bat us pre^ioyjlj’ tfgtcd, it only rchfitd fee 
dcfimtict] of cruel, inboiniui, end degrading tresoiwnl coc-isrtcnt vofe fee U.S, Coortiniflon. See 6lso 
lif thiTumeY. Vuc koyK. 198 F. Fupp. 2d 1322 {K.D. Goor. 2t?02); Cnn>ig^ten Apninst T orture v, Israel. 
Siprcjnc Court oflcael, 6 Rep 99, 7 EJTRC 31; IreitPd v. UK flMSh 2 BURS. 25. 
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b, (U) tteraerti;: iLsw, Although the dstslatt intotfogzn'os! EiSsOi occuniDg £a to coclictDt&l 
thaied Stfitcj, U.S.pesctncJ tociiufdas stld Interrogation* uc tilfl bound by if pliciM* Tedaa] Lew, 
Spceifscafly, ihc Eighth Arrodmrcf nf (KttJnSed Stiua Coartitafion, IMJ.6.C. g 23-40, e«d fa rnffimry 
b-JirropIors, lie UniTarm Code of Miliary luatJce (UCMJJ 



cot ter cgvifecd, p« txwssjve Jinas imposed, car cruel end nnuml pnatitoat lnffieted, Th&t is a Ltefc 
of Eighth Aroecdmait use few relating to die canto of jntetrogsiiwu, u roost erf to Eighth 
AioadiECDt lifigatiafl ifi federal court involves wthu to deili penally, or 42 tI£,C. $ 1983 scibxw from 
tonc.<e4bc5cd on prison conditions. Tfet Eighth Amendnsofl tppS« u lo etotor orcot twtoottr 
IntfiT-nm ci trwtacoJ hai oecurjtd under the federal torture rttuin. 1 

{&) (U) A principal ttreio (lie confiooaast contest the! Is instructive rtgirtog £'gh& Aaseadnssst 
toaJyjii {wtoh 1 j rd event because the United Slates adopted lie Convcndoa Against Tcrtwe, Crad, 
lobumant «\d PegradinE Ttatmcot, it did If dctorini to the Eighth AiDeodtccjil erf fee United S1*to 
CanrtiuilioE) sad ccadiliaru cf carrfivcmmt If nU,S. caul were to tx arsine tie brut k HudiSJUXt 

50} U-S. 1 (3 927). Tic issue in f faifcoa Kemmed from * *2V>JZ.C. $ IS S3 acQcm dtogrog 
rhit a prison Inmate j offered tabor bruises, fidil iweElng, JocucooAeceth, scad s cracked dents! pkie 
reselling from a beating by prison guards wfcflc be wjj cuffed tfid ibacBsL In till esse to Cast told 
(isi tba'e wsi bo £QVtmtnrriftl iMqcn in besting in inmate in such * ream*:. Tto Court jSriba ruled 
that to use of ejcwrire ptyiia] force against a prisoner fright constitute tree! and ucjimI punishment, 
even though (be innate does net roller serious injury. . 

(V) (U) Id Htuk oo. the Coart ntod cn WhiflflV v, Ato n, 475 US. 312 (I J8fii ti lie rearms] case 
that enablisha whether a coLstiiutioni] vjohdon hu occurred The Court Haled to the. a teat of the 
injury cefTercd by an inutile ii only out of lie iheicri to be Minntoed, but that thert k no tigaificaot 
injury rwjuircsxnt jo cider to establish tea Eighth /jrcpdoaa vvcbrico, end that the rhicnca tf saiooa 
injury relevant to, but doc< tot c=d, the Eighth Amendment iutpdry, The Court bsced Ja dedawa on 
the ", . j ectied rule that the uesceet way and went on isfliodon cf piia . cojutitot** crdel and tmo nwl 
punishment forbidden by the Sigbth AgyardmapL 1 ' ’Whfefey . at 3 IS. swrmj fnp aham.^ J SMdM . WO U-fi, . 
<153 , 670 QP77), The Hudion Cant then bdi to in the txcetdve fcree or wnditioss of coniacjDto 
cant ext, the Eighth AsuccSucdI vioWon iaS deiinwlcd by the Supreme C03K in Hadrtm is Ujut vrben 
prison nfiiriiU mslicioasly hx 3 *&dbt3cj% use fate to esmeharra, coniemportry rtodsrd! of decemoy 
wc always vjolaind, ’whither or cot jigniflcsBl Jbjtny is evident. extetU of injstty suS&aedby an 

inmate ij c©& fSttor to buy mggcfl whtthfx tbiMXc of force cenfid plifflribly have been thco^ 
iwcas wy ia a ptrfimlti aKnuiou, bet the- guerdon ol uhedtsr to toajurs trirzn inllieted witucesJMy 
and utnioD piln and rofftrihg, nffinultlytmnc «s whether force •wu ippaed-in Eifoodfebb-eflcn to 
.. jaaintiin or restore ■t&eipKBt, « mdiciootly sod t i&ticdiy fa to ^ (eixpWj idrbi) purpose of 
tmriuc hum E«, to Eighth AnKndmeia dsim wDl prevail. 


1 Js'ot-Ai flu unding (lit cflurm thatV.f, pctionod are bound by <lsc Ccaiatofitn, fee dfUiDta catfined El GTMO 
Jijvc liojud'dierlraij Kvicin/ to brii.fc ,. icxtion ;SS3 arten rilejinp ae Illgltfli Amondroci,? "idstionhi tl.E. 
Ptdcrsl Court. 
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(c) (U) At the District Coat level, lie typied eondifiow-of-conffaecerji china involve a 
disturbance of file iwratt’s phytic comfort, iwfe is ibsp dJprivaflcm a bad ncJst, Tk Eighth CStcwt 
ruled Jn gfashv,Balcaa&, 15S2 UJL App, LEXIS J4?90, tfaaf an sjfa|a Son bj'tn tannic that bs wm 
cods tautij' deprived of dtej which resumed fa tmotioni! fiatrerc, lot i of memory, tcsdacSja, zad-pocc 
cAnttott^an, & thxrr,' d<h(t the extreme deprivation level, orfe; offifflli’ cdpfek rinte of mind 

( Sf (U) fa£DOfli£rsl«{pdi^T£tiooc^ei26fiii|»Bi^j&Aiaafima0t\di2lsticm ( theEi43iS3 
Circuit cstffeliilcd o totality of fee drametenMS test, *q 4 rtited fesr if i putiaih? ccniKon of detention 
Is reasonably itLucd to i legSfaflic goYcmccnta] ekjtetfve, it dote sot, witksai niarc, amoral to 
podstcBEni, In Fwcuscn v. Cw. Gfairdwts Caraty. 88 FJd 647 {6 4 Cfa. 1936), the romplsfaist war 
confined so 1 5-1/2 by 5-1/2 fax «H without * toilet or rink, n>d wbi forced to sleep ppr cut aa the float 
Wader bright light* tbit were oi twetry-f oor hews a day. Hit Eigbfe ADxndnant clslro was not 
TOtxcssfnlbccssMoho'krt* eblt Jo sleep n sobss pc Jut, and b«^*e be W!J kept Uifea ferae eotubtiow 
dn» to » concern for hi* health, u wc3t*r fee perceived danger that he presened. This totality of the 
efaccunstaoecs test has also been adopted by (he Ninth Circuit 3a Gf can v . CSQ.StFt.dt 1995 IT-S, App, 
LEXIS 14451. tbeCcorthcM feitfertaU efbadily injury troiimilficjcntio rate tdjfenrarier fee Eighth 
Amoadment, and Tls3S tJcqJ rteptivttf cso did cot rise to a ocmstituticDd vfalarioa where fee prisoner feSed 
lo jarcent evideasco th»t Le tkba last sleep cfwe* otherwise banned. _ 

(e) (U) Ultimflicfy,' cn'Eigteh Amendrosbl »Mlytis Is fewed primarily on tfeethcr fee povcrnttcai 
Jsd e good feife tefptucttt ppvcniamtal interest, find did not sot tasBrioonly and sadistically for fee very 
purpose of earning hsrm. 

(2) (U) The lorMicitetnlii(HtJi.C.$234C3l5 fee Uahnd States* codsSetsrina of fee ri^ned cod 
rstfBed provitiotw of fee Convention Agsinst Torcare snd Other Cruel, InhnreaB err Degrading Treatment, 
car Puaiferattfe and puree ant to juUehricn 23<tClB, doe* tot create any fjbjtasdvc ar procedural rights 
. erJhrcteUc by law by any pertj to u y civil procwdmg. 

(a) (U? Tk Kainfcprcvidet feet "whoever twtside fee Hulled Stale* cramdti or sSttxnpti to commit 
Connie thull be fined trader this title or inpriaoned not snare fesn 20 years, cr both, and if death remits to 
any pen on flora conduct prohibited by this eubtcciSen, sUB be punished by death c* faptiscocd for toy 
term of year® or for lift" 

(b) (U) Toroirc Is tJefiaed u ‘Vo n« comadtod by * person ic&ig iraier color c{1f^!ipjsi£sslk 

irMr^juj (rjrip hi-rit tfejed) tc lnflici tevat physical w swit2dpi4a or rnflcdng (ofecr thnoprs cc * 

rnflcriag toadesm to l&wflaJ tinciiaaOtipon tucOicf pectoa wiffeba bb wfody w ph)’rksl-TOiitroh‘' Tan 
Statute dcTmej "fcVere jseald psia or raffeieg* u “fe pro Wiped rental }Mm (matd try vr reraWng 

• (tiqpliaris added) irws (be Mradnuil faflitfloa or Qm^tcacd Infliction of severe pbyjictl pda or 
nflcriKg; or ibeedirnDlTiiation a epplicsfito, or ibtesteoed tdmdsti&tioD or applies tion, cf nnofe 
she; fag tuhstsoccs or pfeer ptocedwcs tdoilaUd to ditnipt profoundly the ter.jaof fee personality; or 
the threat of juuranent death; or fee threat feet another per i on will imminently bt afejeded to death, 
severe jfeytied pdn or EUlTcrfaf, w fee tdmtiiUiUon w ipjm«.uoc of mfad-dicrln" mbsuccts or efeer 
proc«bi« cal rallied to dirupi pjoloandiy fee fieiBts cr per S o adit y," 
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(c) (U) Case Jr* a the context of die federal wturt Us iota uri Jntarcgatiom: is glso Ucling, tt the 
. najortyr of the east law iuvohioj torture rdita to eitha tbe iflcjgalify of brutal tactics used by (bs poKea 
to obtifei confewlMU (is which tie Court lirtply states that these ccnfesrioas be (teemed « 

mvolaaujy for the putpwei of idnastiblfity std datprocea, bttl dou not actually tddrtsr torture ce the 
Eighth AmendrEEnt), <* the Alien Ton* <3tim Act, ia which fedtrsl teerts have defined fist certain nres 

official, £c* Orriz.’Y. OnanaK 8S6 VSvpp, 161 CD. Ware, 1955)) cantflfuted tonwc, Howfver, no ewe 
law on point within the contest of It USC 2340, 

(3) (13) KftsBy, D.S, tnHiury yetumre} arc rubjttl to (he Uniform Code of M2itsiy fustics, The 
positive fitidrt that «ta)d pttcatisly bt violated depending on the cheauiKtiOircj k&d rcjTiltj of an 
Intorrcgalich sffi Aa dele 93 (cruelty tad jnslfrcntDem), Article US (mcrftjrX Article 119 
{imSika^hter), Article 124 (maiming), Article 1 2E (usault), Article W (coronaasicetiag * tiffen, and 
negligent homidde), inti foe inchoate often ce of attempt (Article 80), ccaspimcy (Article 1J), *«esa cuy 
alter the tact (Article, 78), end raJichiiion (Article 52). Article 125 is tbc rcticle most Hfcsly to be violated 
becaose e simple are tub cm be conninjnwUd by an wlswfol demon* twEen of violence viddj creator in 
(Jit min d of cgo&es j rtisocible spprchenjicm of receiving tminedxsle bod3y barm, tad a sperfSe intent 
io a ctnaDy inflict bodily tarm it not required. 


4,«^^ r a: 


^ANAfSSXSf .flu* copottr^ wlsU&cc xechmqo es prepojed & Ok JTF-J 70-J2. KenratMidBia ere 
lawful because flic y do not Si aim- iht EifWh Amendment to the United Stores Constitution or the federal 
torture ftaratefj explained below, An intonations! bp analysis 1" toot reguiroi for the aurcat preposs! 
beejure the Geneva Ccsvadianj do net apply to these daasnens linos they art, tot BI’W*. 

Eased on foe Supreme Court fruocworV mUlied to uses? whethet a public official has 
violaud the Itiglnh Ansendnuat, so king u tee force rued could pbnrihly hsveb«fi.foe«^ht sacewsaiy in 
a particular itaisiion to achieve l britiroto|??v<ianKolsl objective, and it wa uppBsd la s good faith 
effect end not rnilidotssly or redlrtkiHy for tbc Y«y propose of canriog harm, the proposed teehstiqoes 
tic likely to pair ocnstitutiorul muter, The federal torture tutuin will »« he violated so long as any of 
the proposed rtrstefijej ere no! ipwiffcally Intended to «wc severe physical pairs or suffering tar 
prolonged rotate! ham AMundng Cjsi severe physiol pais ia not inflicted, absent any evidence that my 
of thca e straiegwr wfll in fact cause prejongtd and long lutiafi metitol tma, the preposed jnetiaoda will 
Dot vlclaie the itonilis, 

(b) Regarding foe Uniform Code of MSitnfy Justicc.rtlt pn^otal lo grab, poke in the chest, 

push lightly, aori plate i wet towi] or hood ovtr the dctiinec’i h«d would eotsj tStott 4 per se vjobfioa eff 
Article 22$ (Asaulf). ThrteimiT| < ocuidM with diasA may lIso coartitee a viojalicm of Ankle 22$, cr 
also Article J34 (tojinnJitiicitingetitat). ItututU botdvkibletolave peentiisjon tgitranimayln 
fdV£QC4' flora foe convening sotbotity, for mill (try roarfotn tstiusiiig that method*, 

w«fe Sped&calJy, with regard to Calejwy I udmkjiea, tire tac of inild tnd fear related 
approaches fuch ts yelling u the dftolnto ia to! iUc£sl bocsuce in order to dommutiJcate a ibitnt, foere 
remst tico exist an ini cat to jjj}ort, yelling at the d*tince is legs! jo long a the yeffing ii sot dan? with 
the intent to cttisc severe physical dicugo or pro! onged mscul hsnn, T cchnl yicg of decoptitm rucji as 
. multiple intcreogafw tocimiguoi, end deception re ganIlsglnt«rTOg«tor idctititY arc all permissible methods 
of interrogation, since- there ii no logs! jponircmeot to bo truthful while conducting ta iivtavogotioa. 
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{<0 Wife regard to Cwcjory D methods, the use cf jrtreiS posiSota «uci £s fee proposed 

{tending far fair hontt, theme of iroluioi for Up to flirty <kys, ihd interogstihg fee aeijiace In en 
eovi'uuniEBt other Ilian the s taadsrd bltno^stion booth ue ell legally pcrraif sibjo w long as no severe 
physical pain ij inflicted ted prolonged mental bann Intended, and fcecstuo there- is * legifenate ■ 
^ove/injcTUl objeedii to obiiinldg fee iitfesnutfon jieeeesery fesl the high vains deteinay on which 

— - lor piolccHcToTfee naciossj eecntay of tbt dated Siam, 

1 U dfi2eai, tEies, Parthanare, these methods wc*M pot beuliliied ft* fee "very radadeiy nod 
jfidisfle purpose of wuriag harm,' 1 md tbsta nxriwjl m dcacc Jo fee odtfrwy, there b no evidence femt 
prolong od msfel hma wild remit from fee use. offeese- strategies. Tie to of falsified documents b 
legally parcdsiibJe because icierro^Ltore mij toe d«cptka io wHcve feair purpose, 

(fi) It* tfeprivti’oo of light and indilay idnuS, fee placement of a hood ova its 

ebtaio«'« Bead Airing pansperufeja *nd qo wtfeaing, and fee use of 25 hour kierrogafieiw sues!! legally 
ps-mlsritfe io long tJ fetre to an important gevtfpswrtal objective, Md kb nct.dffic fa fee purpose of 
caunioghsma: with fee bacm to mum pralcmged saarldroffering. TTssre to no legal rcqaiiRccvt feat 
dri*fc*« inart receive four boun of deep pa tight, bai if * tt-S, Court ever fcsd to rde oo life prccetiaie. 
in order IS pass Sgbtli Aaoenfeneal raufejy, snd *i a cRadotny measure, fecy ihouldpxdvo souk 
sronont of sleep so no* rvmjJiy^kd wmtmUlbannvaD j trull, Removal of comfort tea to 

pcratouble bcamse Ibere is to 1<£*1 requirement to provide eonr/art fresne, TfottvguHOrwjt to to provide 
adequate food, wetor, vbdltr, tod madieil care- The bsae cS rttnov&tg published rdigiouaHeoH or 
njitoiali wocld be relavacfi/ there we linked EUw» dlbeni wife a Firs! /Jnemfeaem rigjtt. Such is 
pot fee art wife fee dctalsce*. Forced grooming Mid ewnoval of dofei&g ens n« illegal, so long ee it is 
cot done to punish or cause hana, m there is t legjtirwUe jovcrmnaiUl objective lo obtain hjfbnogtion, 
maintain kaMj suzdards So fee. Cinqs and protect both fee «i»4 fee gusad* Tbeftbito iHcgd&y 

in rerun vja£ hot jqcjJs boctnaa feo-c Is no ijitcifie r*jvureioajt to provide 1« meall, only itopuic food. 
The t*« of fee deJiiDCc’* j4»<fepu is equally peruaasjble^ 

(O.JaSpJ Wife.T«pect to flic Category JH advanced eatolfM-Misianee etou^icr, the use of 
j ccnarios deaigned to convince tie detainee feat death « severely painful cons wpienc-tj are Imnimrnt is 
not. illegal for fee tarncefercmctitionod re&soas few there is * coup effing gevemmerrcal in tost »d it fa 
not done intentionally to cause prolonged funn. However, wuiioc alwald be tufluod with tins tectabjoe 
be«nse the torture ftsj.ulr jpeclftctlly rorationB tralfeig deafe fen^ti *j m of infUtfeng roaflal 

pain and fuffaing- Bipoeurc to cold weather or waw b pwnia jiblo wife tppn^irialo nalkal 
monitoring. The use of * w« level to induce the jrnsperuptien of jtdTcxatJOB wpjld ah objpambriblc 
if not done wife fee specific intent to c BUM prolonged raeaulfcanti, and sbtont tnedica! cridtoC4tb?tit _ 
would. Caution should be Cleared wife this method, w forngo cotrrls hsVt already eivktd ebera fet 
potcofeil iicaiaJ hsnn to this method may wist The use of phivia*! cocucf wife fee detainoe, tuch ee 
| pushing tw! p cling wDJ techrically constitute en aataol! unda Article 1 Z%, UCM3. 
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54££^ ^lECO^IMEHI)AT10N; Irecpnmiotd &it die proposed ofust«?ogaiMBil»e 

approved, end fiat the rnmoptorj btfsrpedy trains in i£e ti«e ofsbe ipprovod nvslxo& of 
inietragltian. Since tbs law tegurrer emanslies of all facts yr>te * locality of djcstoabsawa lyt, l 
fiatberiKoSsnseivisbal dj prcjKxed iniarof^fioiu jmoivbg eittgory JJ tad Hr cttfiodj tnisj nsderge 1 
legal, medical, bebivtorel idcMt, aod iDU-Uigcacc nnit w prior to tbdi tmu raoKstect, 

POC; Captain MktaeJBwdwe, X353G. 


DIANE E. BEAVER 
LTC, USA 
Staff lodge Advoaio 
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SUJ3JECT: Court ter- Resist a nee Techniques (U) 

(S) My December 2, 2002. approval of the use of ail Category II 
tec! mi cues and one Category ill technique during interrogations at 
Guantanamo is hereby rescinded. Should you determine that particular 
iechnioue 5 in either of these categories are warranted in an individual case, 
you should forward that request to rne. Such a request should include a 
thdroueh justification for the employment of those techniques and a detailed 
plan for ( he u s e 0 f su ch t echni qu es . 

(U) Jn all interrogations, you should continue the humane treatment of 
detainees' regardless of the type of interrogation technique employed. 

(U) Attached is 0 memo to the General Counsel setting in motion a 
study to be completed within 1 5 days. After my review, I will provide 
further guidance- 

' y A 



sc! clary Rumsfeld 
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|.t-v Undif u; Authority oi Eii’-cu 
Secretvy. Office oj Sw 

.By Wiliam P. Mimotu CAPT, C5N 

iune 31. 2004 
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Statement 

by 

Douglas J. Feith 

Under Secretary of Defense for Policy 
before the 

House Permanent Select Committee on Intelligence 
on 

The Need for Interrogation in the Global War on Terrorism 
JULY 14. 2004 


Mr. Chairman, Ms. Harman, members of the Committee: 

(U) I appreciate the opportunity to discuss with you the development of the 
Administration’s thinking and policies regarding detention and interrogation 
in the war on terrorism. 

9/1 1 and the stakes for the US in the war on terrorism (U) 

(U) When the 9/1 1 attack occurred, the first thoughts of Defense Department 
policy makers were directed at preventing the next major terrorist attack 
against the United States. Civil aviation over the United States was shut 
down. After the anthrax attacks that occurred in the weeks following 9/11, 
delivery of packages and mail was curtailed. Other defensive measures were 
adopted. 

(U) It became clear that the United States is vulnerable to additional terrorist 
attacks and that defensive measures can severely disrupt our lives and 
require us to relinquish important freedoms. With this in mind, President 
Bush determined that the purpose of the war on terrorism was not simply to 
defend against terrorist attacks and attack terrorist organizations, but to 
preserve the nature of our society - to preserve our liberties. 


Classified by: Multiple Sources 
Declassify on: XI 
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A strategy of activity , offense and initiative (V) 

(U) Aiming to defeat terrorism as a threat to our freedom to our way of 
life as a free and open society — means that we cannot rely solely or even 
primarily on a defensive strategy. If we tried to do so, we would have to 
clamp down drastically across America, intruding grossly on the privacy 
rights and other civil liberties of Americans. As terrorist attacks occurred, 

US officials would continually be underpressure to move toward police 
state tactics — to sacrifice our freedom and change our way of life. 

(U) The alternative to that bad option is a strategy not of waiting reactively 
to defeat terrorists on American soil, but striking them abroad where they 
do so much of their recruiting, training, equipping and planning. Given 
that our aim is to preserve our society’s liberties, we have no alternative to 
a strategy of offense - of taking the initiative. 

(U) In other words, we concluded that, in dealing with the terrorists, we 
had either to change the way we live, or change the way they live. 

(U) The key to making this strategy successful is timely, authoritative 
intelligence. 

The importance of intelligence in the war on terrorism (V) 

(U) The 9/1 1 attack showed that relatively small numbers of people can 
cause large-scale barm to an open, advanced society such as ours. This 
means that the United States needs fine-grain intelligence to fight our 
terrorist enemies. In the Cold War, we could look down from satellites for 
indications that Soviet tank divisions might be readying to maneuver. 
Terrorist operations, in contrast, do not easily lend themselves to detection 
through technical means. To prevent or defeat such operations, HUMINT - 
human intelligence - is especially important. 

(U) In the current war, the United States needs information on the enemies . 
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• plans for attacks, 

• leadership and organization, 

• facilities, 

• financing, 

• training, 

• weapons and 

• recruitment and indoctrination. 

Detainees from Afghanistan (U) 

(U) As US forces began military operations in Afghanistan in October 2001, 
we understood that fighters we would capture on the battlefield there could 
be an important source of such information. The means to prevent the next 
9/11 -type attack - to save thousands of American lives - might be 
information in the head of one such detainee. So we needed to create proper 
ways to identify detainees of intelligence interest to us and to interrogate 
them effectively. 

(U) The US took custody of its first detainees in Afghanistan in December 
2001. 

(U) There were a number of basic questions about detainees that required 
decisions from the US Government: 

• The legal status of the various types of detainees? 

• Where to hold them? 

• The role of the International Committee of the Red Cross (ICRC)? 

• How to deal with the respective home countries of the detainees? 

• Whether, when and under what conditions to transfer detainees to 
their home countries? 

• How to decide when they should be prosecuted? Or released? 
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Status of Taliban and al Qaeda detainees (U) 

(U) The question of how the laws of war apply to the war on terrorism is not 
simple. The main body of the law of war is the 1 949 Geneva Conventions, 
which apply to conflicts between states that are parties to the Conventions. 

(U) It is standard for the U.S. military to give Geneva Convention 
protections to detainees. Indeed, in Operation Enduring Freedom, General 
Myers communicated to General Franks the Secretary’s guidance to treat 
detainees humanely and consistent with the Geneva Convention protections 
for prisoners of war, with the further explicit guidance that this treatment 
policy does not confer any legal status or rights. See CJCS message 211658Z 
NOV 01. 

(U) The Geneva Conventions provide structure for US military doctrine - in 
particular, in the Army Field Manual, FM 34-52, on Intelligence 
Interrogation. 

(U) But the war on terrorism is not a standard war. Al Qaeda is a terrorist 
network and not a state, let alone a party to the Geneva Conventions. 
Moreover, the Taliban government of Afghanistan, which harbored al 
Qaeda, used Afghan military forces that did not function as a regular army 
and did not comply with the laws of war. 

(U) The ultimate resolution on whether and how the Geneva Conventions 
apply to the Afghanistan conflict involved some challenging legal and policy 
issues. Meanwhile, however, as noted above, Secretary Rumsfeld had 
directed General Franks to maintain a high level of treatment for detainees. 

(U) Secretary Rumsfeld asked his team how best to think through the 
applicability of the laws of war to the war on terrorism. The Chairman of 
the Joint Chiefs of Staff, General Richard Myers, and I worked closely 
together in developing advice for the secretary. 
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(U) General Myers told me that he believed in the Geneva Conventions’ 
importance. He became intense, indeed passionate, as he described the 
Geneva Conventions as ingrained in U.S. military culture. He said that an 
American soldier’s self-image is bound up with the Conventions. As we 
want our troops, if captured, treated according to the Conventions, we have 
to encourage respect for the law by our own example. 

(U) 1 shared those views. General Myers and I together briefed the Secretary 
on the subject. I drafted and cleared with General Myers a February 3, 2002 
point paper for Secretary Rumsfeld. The paper addressed the question of 
■ whether the Geneva Conventions applied as a matter of law - or should be 
applied as a matter of policy - to the coalition’s conflict with the Taliban. 
(There was already broad agreement within the U.S. Government that the 
Conventions did not govern our worldwide conflict with al Qaeda, given that 
al Qaeda is not a slate-party.) 

(U) Secretary Rumsfeld understood, of course, that the United States is a 
party to the Geneva Conventions and so the Conventions are part of U.S. 
law. The point paper that General Myers and I developed, which I drafted, 
stressed the Defense Department’s interest in the Geneva Conventions as “a 
good treaty” that serves US national interests and, in particular, the interests 
of the U.S. armed forces. The following are quotations from that February 
2002 point paper: 

• . . .[T]he Convention is a sensible document that requires its 
parties to treat prisoners of war the way we want our 
captured military personnel treated. 

• US armed forces are trained to treat captured enemy forces 
according to the Convention. 

• This training is an essential element of US military culture. 
It is morally important, crucial to U.S. morale. 
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• It is also practically important, for it makes U.S. forces the 
gold standard in the world, facilitating our winning 
cooperation from other countries. 

US forces are more likely to benefit from the convention’s protections 
if the Convention’s commands are applied universally. 

■ Highly dangerous if countries make application of 

Convention hinge on subjective or moral judgments as to the 
quality or decency of the enemy's government. (That's why 
it is dangerous to say that US is not legally required to apply 
the Convention to the Taliban as the illegitimate government 
of a "failed state.") 

A "pro-Convention" position reinforces [the US Government's] key 
themes in the war on terrorism. 

• The essence of the Convention is the distinction between 
soldiers and civilians (i.e., between combatants and non- 
combatants). 

• Terrorists are reprehensible precisely because they negate 
that distinction by purposefully targeting civilians. 

• The Convention aims to protect civilians by requiring 
soldiers to wear uniforms and otherwise distinguish 

■ themselves from civilians. 

• The Convention creates an incentive system for good 
behavior. The key incentive is that soldiers who play by the 
rules get POW [i.e., prisoner of war] status if they are 
captured. 

• The US can apply the Convention to the Taliban (and al- 
Qaeda) detainees as a matter of policy without having to 
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give them POW status because none of the detainees 
remaining in US hands played by the rules. 

Ih sum, US public position on this issue should stress: 

• Humane treatment for all detainees. 

• US is applying the Convention. All detainees are getting the 
treatment they are (or would be) entitled to under the 
Convention. 

• US supports the Convention and promotes universal respect 
for it. 

• The Convention does not squarely address circumstances 
that we are confronting in this new global war against 
terrorism, but while we work through the legal questions, we 
are upholding the principle of universal applicability of the 
Convention. 

(U) So, the Defense Department’s top leadership (1) supported the Geneva 
Conventions, (2) believed that they applied as a matter of law to the conflict 
with the Taliban, (3) believed that Taliban detainees should not be accorded 
POW privileges for they failed to comply with the Conventions’ conditions 
for such privileges and (4) had determined that all detainees would get 
humane treatment. 

The President’s determination on humane treatment of detainees (V) 

(U) On February 7, 2002, the President issued his Memorandum on 
Humane Treatment of A1 Qaeda and Taliban Detainees. That memorandum 
concluded that “none of the provisions of Geneva apply to our conflict with 
A1 Qaeda in Afghanistan or elsewhere throughout the world because, among 
other reasons, A1 Qaeda is not a High Contracting Party to Geneva.” 
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(U) The President determined that “the provisions of Geneva will apply to 
our present conflict with the Taliban.” 

(U) Finally, the President determined that “the Taliban detainees are 
unlawful combatants and, therefore, do not qualify as prisoners of war under 
Article 4 of Geneva,” noting that, “because Geneva does not apply to our 
conflict with A1 Qaeda, A1 Qaeda detainees also do not qualify as prisoners 
of war.” 

(U) The President further stated, as follows: 

Our values as a Nation, values that we share with many nations in the 
world, call us to treat detainees humanely, including those who axe not 
entitled to such treatment. Our Nation has been and will continue to 
be a strong supporter of Geneva and its principles. As a matter of 
policy, the United States Armed Forces shall continue to treat 
detainees humanely and, to the extent appropriate and consistent with 
military necessity, in a manner consistent with the principles of 
Geneva. 

1 hereby reaffirm the order previously issued by the Secretary of 
Defense to the United States Armed Forces requiring that the detainees 
be treated humanely and to the extent appropriate and consistent with 
military necessity, in a manner consistent with the principles of 
Geneva. 

(U) The President thus expressed strong support for the Geneva 
Conventions. 

(U) Stories that have circulated in the press and elsewhere in recent months 
to the effect that the top Defense Department officials created a bad 
atmosphere by expressing disrespect for the Conventions are not true. The 
record shows them to be false. The Defense Department’s top officials 
upheld the Conventions within confidential government councils as they did 
in their public pronouncements. The atmosphere in the Department, as 
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affected by the views of the leadership, was distinctly “pro” Geneva 
Conventions. 

A Personal Matter (U) 

(U) A few press stories have asserted that I personally harbor a hostile 
attitude toward the Geneva Conventions. They have cited as evidence the 
title of an article that I published in The National Interest in 1985: “Law in 
the Service of Terror.” 1 would like to take this opportunity to explode this 
bizarre inversion of my views. 

(U) The phrase “law in the service of terror” referred not to the Geneva 
Conventions, but to a proposed set of amendments to those Conventions. 

The proposed amendments are known as Protocol I to the Geneva 
Conventions. 1 criticized Protocol 1 because it weakens the protections that 
the Geneva Conventions provide to non-combatants. 

(IT) In my work on Protocol I in the mid-1980s, I praised the Geneva 
Conventions as part of a body of law that is “the pride of Western 
civilization” and observed that no nation has a greater interest in seeing the 
Conventions honored than does the United States. In other words, my article 
“Law in the Service of Terror” shows that I have for twenty years defended 
the Geneva Conventions, not opposed them. 

(U) In the mid-1980s, I served as Deputy Assistant Secretary ofDefense for 
Negotiations Policy in the Reagan administration. One of my 
responsibilities was the issue of whether the USG should ratify Protocol I, 
which had been negotiated in the mid-1970s. 

(U) Protocol I embodied a number of radical features. It began by 
expanding the term “international armed conflicts” to include so-called 
national liberation wars, which it defined as: “Peoples ... fighting against 
colonial domination and alien occupation and against racist regimes.” 
Protocol I aims to increase protections for fighters in designated national 
liberation movements, with the designation being made by regional political 
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organizations - e.g., the Arab League and the Organization of African Unity. 
The effect of this is to politicize the laws of war - to make their applicability 
hinge on subjective, political terminology. This does not conduce to the 
universal application of the Conventions according to their terms. 

(U) The Geneva Conventions say that militia fighters, if they want to get 
POW privileges upon capture, must wear uniforms, carry their arms openly 
and comply with the laws of war. The purpose of those conditions is to 
protect non-combatants. But Protocol 1 would eliminate those conditions for 
national liberation movements, some of whom are terrorist organizations. 

That is, Protocol 1 would reduce protections for non-combatants in order to 
increase them for favored irregulars (some of whom are terrorists). 

(U) The beauty of the Geneva Conventions is that they accord solicitude first 
and foremost to non-combatants, then to lighters who obey the laws of war. 
The lowest level of solicitude is for fighters who do not obey the laws of 
war. Regarding the conditions for POW status, Protocol I turned the order 
of precedence on its head. 

(U) These were among the principal reasons that in 1 986 the Joint Chiefs, 
Secretary ofDefense Caspar Weinberger, Secretary of State George Shultz 
and Attorney General Ed Meese all recommended against ratification of 
Protocol I. 

(U) President Reagan agreed and formally notified the Senate thatUSG had 
decided not to ratify Protocol I. He stressed that it would politicize the law 
of war and hurt interests of non-combatants by making it easier ior terrorist 
groups to get POW status. 

(U) At the time, both New York Times and Washington Post editorialized in 
favor of Reagan’s decision, in “Hijacking the Geneva Conventions,” The 
Washington Post (February 1 8, 1 987) applauded the Reagan 
administration’s action and agreed that Protocol I would harm “the 
traditional purpose of humanitarian law, which is to offer protection to 
noncombatants by isolating them from the perils of combat operations.” 
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(U) The Post farther noted that Protocol I would have “granted status as 
combatants (and, when captured, as prisoners of war) to irregular fighters 
who do not wear uniforms and who otherwise fail to distinguish themselves 
from combatants — in brief, to those whom the world knows as terrorists,” 

(U) The editorial concluded that the Reagan administration, “which has 
often and rightly been criticized for undercutting treaties negotiated by 
earlier administrations,” was right to oppose Protocol I for what the Post 
termed the “right reason”: “We must not, and need not, give recognition and 
protection to terrorist groups as a price for progress in humanitarian law.” 

(U) The New York Times, in' a February 17, 1987 editorial, staled that 
President Reagan faced “no tougher decision” than whether to seek 
ratification of Protocol I: “If he said yes, that would improve protection for 
prisoners of war and civilians in wartime, but at the price of new legal 
protection for guerrillas and possible terrorists. He decided to say no, a 
judgment that deserves support.” The Times noted that the Protocol could 
have provided grounds “for giving terrorists the legal status of POWs.” 

(U) To this day, US remains a party to the Geneva Conventions, but not to 
Protocol I. 

(U) The journalists and others who have asserted that my article “Law in the 
Service of Terror” shows disdain for the Geneva Conventions appear to have 
jumped to a perfectly backwards conclusion from the title. I would 
encourage them to make the effort to read the article itself. 

Guantanamo ( U) 

(U) Consistent with the critical need foT interrogation in the war on 
terrorism, DoD took action to ensure that enemy combatants captured in 
Afghanistan would be effectively interrogated and properly detained. 
Facilities were built at Guantanamo to allow for detention and interrogation 
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of detainees in the war on terrorism consistent with the President’s 
determination regarding humane treatment. 

(U) CENTCOM began sending detainees in substantial numbers to 
Guantanamo in January 2002. Secretary Rumsfeld said that he did not want 
to overbuild there. He did not want to hold people there who should be 
released and he wanted to get in place screening procedures to restrict the 
flow of detainees to Guantanamo to ensure that only detainees who belonged 
at such a facility were sent there. 


f ity&f My office helped draft the -screening procedures approved by the 
^Secretary on January 6, 2002. 



(U) On February 5, 2002, Secretary Rumsfeld approved a policy on foreign 
government access to detainees at Guantanamo. Foreign government access 
is allowed only for law enforcement or intelligence collection purposes. 
Permitting foreign government access for these purposes has benefited US 
interests, because foreign government representatives have provided us law 
enforcement and intelligence data on their nationals and the fruits of their 
interviews have been made available to us. The same policy allows the 
ICRC to visit GTMO, though it otherwise does not allow visits by foreign 
non-government officials 

(U) The Secretary approved guidance on February 23, 2002 for US 
Government official fact-finding and informational visits to observe detainee 
operations at Guantanamo Bay Naval Station. That guidance ensured that 
such Visits can be done in ways that are compatible with base operations and 
security. It established procedures for review and approval of visit requests, 
and placed regulated the size, frequency, duration, and activities of the visits. 
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April 4, 2002, my office circulated policy guidance approved by the 
^ Secretary on transferring detainees from U.S. control to the control of other 
countries. 



58 



Iraq (U) 

(U) It was understood from the outset that the Geneva Conventions would 
apply to the conflict in Iraq. The Execute Order for the Iraq war plans so 

directed. No special policies were promulgated from Washington on 

interrogations in Iraq, because the subject was covered by established U.S. 
military doctrine and practice, given the applicability of the Geneva 
Conventions. 

(U) Interrogation policy in Iraq was made by the military commanders 
within the overall policy of applying the Geneva Conventions to the conflict'. 

(U) My office did work on various policy issues concerning detainees in 
Iraq. These issues included, for example, a number of questions regarding 
the “blacklist” of high value detainees: 

• We helped the Secretary prepare guidance for the Central Command to 
undertake planning to identify, apprehend and hold blacklisted persons. 

• We worked with other USG agencies on such questions as which high 
value detainees would be on the so-called blacklist, where they would 
rank (i.e., among the top 55 or at a lesser priority), and who would have 
release authority for those detainees. 

. My office also worked with other USG agencies on the question of who 
should prosecute members of the former Iraqi regime. After considering 
various options (including prosecution by the United States, the coalition, 
an international body, or others), we concluded that the Iraqis should 
have the option to prosecute the key figures in the former regime. 

• My office worked also on the related matter of transferring legal (though 
not yet physical) custody to the Iraqi government of those high value 
detainees whose files are sufficiently developed to permit an Iraqi 
authority to issue an Iraqi arrest warrant. Pursuant to such an 
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arrangement, Saddam Hussein was recently transferred to Iraqi'legal 
custody, along with nearly a dozen other top former regime officials. 

Other key issues (U) 

(U) On the issues of (1) General Hill’s proposal on counter-resistance 
interrogation techniques, (2) interrogation practice in Afghanistan and (3) 
interrogation practice in Iraq, Under Secretary Cambone’s testimony reviews 
the relevant history. 

Conclusion (U) 

(U) The war that the United States awoke to on 9/1 1 has imposed a number 
of difficult challenges and burdens on us as a nation. The detention and 
interrogation of people caught on battlefields of the war on terrorism are 
among the most difficult, but also among the most necessary to handle. 

(U) The Guantanamo project was unique. The work there was continually 
blazing new trails. Over time, detainee operations at Guantanamo achieved 
a high degree of professionalism. They have produced valuable intelligence, 
which Under Secretary Cambone will summarize in his testimony. 

(U) In Afghanistan and Iraq, especially at the notorious Abu Ghraib prison, 
problems and abuses have occurred that are the subject of investigations now 
underway throughout the Defense Department. The Abu Ghraib abuses 
have damaged the United States. The Department is determined to ensure 
personal accountability and to take the steps needed to reduce to a minimum 
the chances that such abuses will occur again. 

(U) Before the investigations are completed, we cannot say definitively 
what accounted for the various detainee abuses. We can be confident, 
however, that we know that the legal, policy and moral guidance that the 
President and the leadership of the Defense Department were giving to the 
field were proper. That guidance was to respect the law, including the 
Geneva Conventions, and to treat all detainees humanely. 
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(U) One hopes that we will emerge from this terrible scandal with a 
heightened appreciation at home and abroad of the U.S. interest in upholding 
the Geneva Conventions and with U.S. armed forces better trained and 
organized to perform crucial tasks like interrogation skillfully and properly. 
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June 16, 2008 


VIA FAX AND U.S. MAIL 

The Honorable John Conyers, Jr. 
Chairman, Committee on the Judiciary 
U.S. House of Representatives 
2138 Rayburn House Office Building 
Washington, DC 205 1 5-62 1 6 


Re: Douglas J. Feith 
Dear Chairman Conyers: 

I write to acknowledge receipt by me this morning of your June 13, 2008 letter addressed 
to my client, Douglas J. Feith. The letter formally invites Mr. Feith to participate in a June 18, 
2008 hearing on “Administration Lawyers and Administration Interrogation Rules” before the 
House Judiciary Committee’s Subcommittee on the Constitution, Civil Rights and Civil 
Liberties. This formal invitation comes, of course, on the heels of several conversations with 
members of your staff following their informal request for Mr. Feith’ s testimony and, I presume, 
includes the assurances given during those conversations. 

Much of what has been said and written in the public debate about the interrogation of 
detainees has been passionate and vitriolic — much has been in the form of ad hominem attacks. 
Consequently, there has been little factual, serious public review of these difficult questions. It is 
for these reasons that we were especially glad to learn from your staff that you intend the 
Subcommittee’s hearings to be conducted in a manner that elevates substance over sound bites; 
that treats the witnesses with dignity and respect; and that approaches all viewpoints with an 
open mind. 

It is my pleasure to accept your invitation on Mr. Feith’s behalf. He looks forward to the 
opportunity to contribute to the Subcommittee’s understanding of the issues and to correct gross 
distortions of his views and of his role in the relevant events. In an effort to prepare, we have 
asked the Department of Defense to collect relevant documents and have begun reviewing them. 
We have not had time to complete the review of the documents, but your staff has told us that 
holding fast to the June 1 8, 2008 hearing date is more important to the Subcommittee than 
Mr. Feith’s finishing his review of the documents. Recognizing that this may limit the 
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usefulness and completeness of his testimony, Mr. Feith will nonetheless do his best to answer 
the Subcommittee’s questions. 

Your letter asks for electronic and hard copies of Mr. Feith’ s written statement by 
June 13, 2008. I assume that this was a typographical error and that the letter intended for 
statements to be submitted by today, June 1 6, 2008. Regrettably, owing to other obligations, 
Mr. Feith will not be able submit a written statement today. He hopes to be able to submit one 
prior to his appearance, however. 

If you have any questions, please do not hesitate to contact me at (202) 346-423 6. 



Sincerely, 


'dffp- 

[ ohn Moustakas 
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June 18, 2008 


VIA FAX AND U.S. MAIL 

The Honorable John Conyers, Jr. 

Chairman, Committee on the Judiciary 
U.S. House of Representatives 
2138 Rayburn House Office Building 
Washington, DC 205 1 5-62 1 6 

Re: Douglas J. Feith 
Dear Chairman Conyers: 

I regret to inform you that I have had to advise my client, Douglas J. Feith, not to 
participate in this afternoon’s hearing on Administration Lawyers and Administration 
Interrogation Rules before the Subcommittee on the Constitution, Civil Rights and Civil 
Liberties. He is, however, willing to reschedule his appearance for a mutually convenient future 
date. 

As my June 16 letter stated, Mr. Feith 5 s acceptance of your recent invitation to testify 
today confirmed an agreement with Committee staff made many weeks ago. Your staff assured 
us that the hearing would be a substantive, respectful public discussion about the interrogation of 
detainees in an atmosphere free from the vitriol and ad hominem attacks that have regrettably 
dominated the debate to date. Despite a request weeks ago, it was not until late yesterday 
afternoon - and only after again repeating my request - that I was informed that Lawrence 
Wilkerson had been asked to join the roster of witnesses for this afternoon’s hearing. 

Having spent several hours yesterday evening reviewing Mr. Wilkerson’ s public 
statements in recent years, especially about detainees issues, and his reckless, bigoted and 
defamatory remarks about my client in particular, I have concluded that today’s hearing cannot 
have the character we expected when Mr. Feith agreed to participate. For that reason, I have 
recommended that he reschedule his appearance. 

What I object to is not that Mr. Wilkerson disagrees with Mr. Feith about the issues; in 
discussions of issues of public importance, disagreements are inevitable and welcome. But what 
should neither be expected nor tolerated are'the kinds of personal, vicious, groundless attacks 
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that Mr. Wilkerson has repeatedly directed against my client. Mr. Wilkerson has made a point of 
setting himself up as a personal antagonist of Mr. Feith. 

Among other things, Mr. Wilkerson has accused my client of disloyalty to the United 
States. Specifically, in an April 2006 interview in American Prospect, he accused Mr. Feith of 
being a “card-carrying member [] of the Likud party” whose allegiance is to Israel rather than to 
the United States. Wilkerson said of Mr. Feith in 2005: “Seldom have I met a dumber man.” 
though Mr. Feith believes he not only has never met Mr. Wilkerson, but has never even been in 
the same room with him. Mr. Wilkerson has accused Mr. Feith of producing a “labyrinth of 
lies,” as he has called Mr. Feith’ s meticulously documented recent book, War and Decision , in a 
debate sponsored by the New America Foundation. And Mr. Wilkerson has been actively 
promoting the notion that United States Government officials who did not share his views about 
the conduct of the global war on terror should be prosecuted as war criminals in foreign or 
international tribunals. 

To be sure, the Subcommittee is free to give a microphone to whomever it chooses. But 
my client volunteered to meet with the Subcommittee for a proper, substantive discussion. That 
will not happen if he is appearing with the likes of Lawrence Wilkerson. 

As I have said, Mr. Feith is at the ready to reschedule his appearance at a mutually 
agreeable time. For planning purposes, please note that he is unavailable on Thursday, June 26. 
In addition, I will be on vacation with my family from July 18 to 28, 2008. Feel free to have 
your staff contact me at their earliest convenience to select a new date. 


Sincerely, 
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Mr. Nadler. Our next witness will be Professor Pearlstein, who 
is recognized for 5 minutes. 

TESTIMONY OF DEBORAH N. PEARLSTEIN, ASSOCIATE RE- 
SEARCH SCHOLAR, LAW AND PUBLIC AFFAIRS PROGRAM, 

WOODROW WILSON SCHOOL FOR PUBLIC AND INTER- 
NATIONAL AFFAIRS, PRINCETON UNIVERSITY 

Ms. Pearlstein. Thank you, Mr. Chairman, Ranking Minority 
Member Franks, Members of the Committee. Thank you very much 
for the opportunity to testify before you today. 

My testimony today is about the consequences of the Administra- 
tion’s legal policy, and it is informed by my work both as a scholar 
of U.S. constitutional and national security law and as a human 
rights lawyer. In the course of my work I have been privileged to 
meet an array of senior retired military leaders, JAG officers, civil- 
ian intelligence, and defense department officials who spent their 
careers devoted to pursuing national security interests, and who 
have been overwhelmingly deeply troubled by the Administration’s 
approach to human intelligence collection and detainee treatment. 

I have also met with Iraqi and Afghan nationals who have been 
victims of gross abuse in U.S. detention facilities, and have re- 
viewed hundreds of pages of government documents detailing our 
treatment of the many thousands of detainees who have passed 
through U.S. custody since 2002. 

Based on this work, it has become clear to me that the U.S. 
record of detainee treatment has fallen far short of what our laws 
require and what our security interests demand. 

Well beyond the few highly publicized incidents of torture at Abu 
Ghraib, as of 2006, there have been more than 330 cases in which 
U.S. military and civilian personnel have been credibly alleged to 
have abused or killed detainees. These figures are based almost en- 
tirely on the U.S. Government’s own documentation. 

These cases involved more than 600 U.S. Personnel and more 
than 460 detainees held at U.S. facilities throughout Afghanistan, 
Iraq, and Guantanamo Bay. They include some 100-plus detainees 
who died in U.S. custody, including 34 whose deaths the Defense 
Department reports as homicides. At least eight of these detainees 
were, by any definition of the term, tortured to death. 

Beyond these obviously dismaying human rights consequences, 
multiple U.S. defense and intelligence officials have now described 
the negative strategic and tactical security consequences or our 
treatment of detainees. Polling in Iraq has underscored how U.S. 
Detention practices helped galvanize public opinion against the 
United States. Extremist group Web sites now invoke the image of 
Abu Ghraib to spur followers to action against the U.S. 

Arguably, even more alarming, a remarkable recent study by the 
British parliament found that U.S. detainee treatment practices led 
the U.K. to withdraw from previously planned covert operations 
with the CIA because the U.S. failed to offer adequate assurances 
against inhumane treatment. 

But I think it was the statement of the young army intelligence 
office who put the intelligence impact most succinctly. The more a 
prisoner hates America, the harder he will be to break. The more 
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a population hates America, the less likely its citizens will be to 
lead us to a suspect. 

Over the course of my work it has become clear to me that these 
effects were not merely the consequences of misconduct by a few 
wrongdoers. Rather, senior civilian legal and policy guidance was, 
in my judgment, a key factor that led to the record just described. 

In addition to Mr. Sands’ important work, I highlight here two 
other factors that led me to this conclusion. First, the abuse I have 
described followed a series of legal decisions to change what had 
been for decades settled U.S. law. This law embodied in military 
doctrine, field manuals, and training had unambiguously provided 
that detention operations in situations of armed conflict were con- 
trolled by the Geneva Conventions, including Common Article 3 of 
those treaties affording all detainees a right to humane treatment, 
not just prisoner of war detainees. 

The Administration’s 2002 legal interpretation to the contrary, as 
the Supreme Court later made clear in Hamdan versus Rumsfeld, 
was wrong as a matter of law. It was also disastrous as a matter 
of policy. In suspending application of Common Article 3, the Ad- 
ministration offered no consistent set of rules to replace those it 
had summarily rejected, producing rampant confusion and ulti- 
mately gross abuse by frontline troops. 

Although troops moved seamlessly from Afghanistan to Guanta- 
namo to Iraq, the operative interrogation orders in each theater 
differed. The orders differed further within each detention center, 
depending on the month, the Agency affiliation of the interrogator, 
and the legal status assigned, which itself shifted repeatedly, to the 
prisoner himself. These policies and orders and the confusion they 
engendered unquestionably played a role in facilitating abuse. 

Second, and critically, gross acts of abuse continued long after 
senior Pentagon officers, including that of Secretary of Defense 
Rumsfeld, knew it was happening, and yet no meaningful action 
was taken to stop it. By February 2004, the Pentagon had seen ex- 
tensive press accounts, NGO reports, FBI memoranda, Army crimi- 
nal investigations, and even the report of Army Major General An- 
tonio Taguba detaining detainee torture and abuse, yet essentially 
no investigative progress had been made by 2004 in some of the 
most serious cases, including the interrogation-related homicides of 
detainees in U.S. custody. 

On the contrary, shortly after the Taguba report was leaked to 
the press in early May, 2004, Mr. Feith’s office sent an urgent e- 
mail around the Pentagon, warning officials not to read the report. 
The e-mail, according to a News Week report, warned that no one 
should mention the Taguba report to anyone, including family 
members. 

This is not the response of an Administration, in my judgment, 
that takes either human rights or law enforcement seriously. 

I am deeply supportive of this Committee’s efforts to review the 
record on these matters, and I am grateful for the opportunity to 
share my views. I look forward to your questions. 

Mr. Nadler. I thank Professor Pearlstein. 

[The prepared statement of Ms. Pearlstein follows:] 
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July 15, 2008 

Administration Lawyers and Administration Interrogation Rules 

Chairman Nadler, Ranking Minority Member Franks, members of the 
Subcommittee, thank you for giving me the opportunity to testify today. 1 would like to 
share with you some of what 1 have learned in the past several years of researching the 
effects of administration legal interpretation and policy toward detainees held since the 
attacks of September 1 1 . 

My testimony is informed by two different areas of expertise - both as a scholar 
of U.S constitutional and national security law, and as a human rights lawyer. I am 
currently a visiting scholar at the Woodrow Wilson School of Public & International 
Affairs at Princeton University, where I teach and study in the fields of U.S. 
constitutional law, national security law, and international human rights. From 2003- 
2006, T served as director of the Law and Security Program at the non-profit organization 
Human Rights First, where I led the organization’s efforts to study the impact of U.S. 
counterterrorism operations on human rights. Before that, I was privileged to serve as a 
judicial clerk to Justice John Paul Stevens at the U.S. Supreme Court, and to pursue a 
litigation practice in public and constitutional law at the law firm of Munger, Tolies and 
Olson in California. 
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Human Rights Effects 

My work as a human rights lawyer was for an organization that had, for most of 
its 30-year history, pursued research, reporting, litigation and advocacy to advance the 
cause of human rights overseas - through efforts on behalf of dissidents in oppressive 
regimes, victims of crimes against humanity, and refugees seeking asylum from political 
violence and persecution. Human Rights First (formerly called the Lawyers Committee 
for Human Rights) prided itself on providing dispassionate legal analysis and pragmatic 
policy advice to help craft solutions to the world’s most pressing human rights problems. 
It was with these values that the organization decided to engage some of the 
administration’s most concerning post-September 1 1 counterterrorism efforts by creating 
a new program on the human rights questions presented by U.S. national security 
policies. T was hired in 2003 to establish and direct that program. 

Over the next three and a half years, l had occasion to travel to Guantanamo Bay; 
meet with Iraqi and Afghan nationals who had been victims of gross abuse in U.S. 
detention facilities there; consult with military service-members and medical experts 
whose work had been touched by these events; and review hundreds upon hundreds of 
pages of government documents detailing our treatment of the many thousands of 
detainees who have passed through U.S. custody since 2002. Based on this work, and as 
documented in several reports, which I attach to my testimony today, it became clear to 
me that the United States’ record of detainee treatment fell far short of what our laws 
require and what our security interests demand. 

Well beyond the few highly publicized incidents of torture at Abu Ghraib, as of 
2006 there had been more than 330 cases in which U.S. military and civilian personnel 
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were credibly alleged to have abused or killed detainees (this, according to a study based 
almost entirely on the U.S. government’s own documentation by New York University, 
Human Rights First, and Human Rights Watch issued in April 2006). These cases 
involved more than 600 U.S. personnel and more than 460 detainees held at U.S. 
facilities in Afghanistan, Traq and Guantanamo Bay. They included some 100-plus 
detainees who died in U.S. custody, including 34 whose deaths the Defense Department 
reported as homicides. At least eight of these detainees were, by any definition of the 
term, tortured to death. 1 (My former colleagues, who continue to track these cases, tell 
me that the numbers of detainee deaths in custody have increased significantly since the 
2006 report.) 

Tt also became clear to me that these patterns were not merely the results of 
accidents or misconduct by a few wrong-doers. Rather, senior civilian legal and policy 
guidance was one of the key factors that led to the record of abuse just described. In 
addition to the testimony this Committee has already received from Philippe Sands and 
others on the role of direct authorization for abusive interrogation, 1 based my conclusion 
on several findings in particular, which 1 describe here. 1 should note, by way of 
introduction, that by focusing on these additional aspects of administration conduct, I do 
not mean to underemphasize the importance of direct authorizations for abusive 
interrogations by Mr. Rumsfeld and others. Nor do T wish to overlook the many fine 
military and civilian leaders who pushed back against these policies as they were being 
developed and carried out. What I do wish to underscore is that looking at direct orders 

1 N.Y. Ctr. for Human Rights and Global Justice etal.. By the Numbers: Findings of the 
Detainer Abuse and Accountability Project 2 (2006), hap://www.liumanrigltfsfirst.info/pdf/06425- 
eti i-by-tii6-immbers.pd f: Human Rights First. Command’s Responsibility: Detainee Deaths in U.S. 
Custody in Ir aq and Afghanistan (2006). http://wHAv.liuinanrightsfirst.org/us_law/etii/dic/index.asp. 
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alone is not enough to provide a clear picture of the extent to which responsibility lies 
among senior administration leaders. 

First, as one of the many Pentagon investigations conducted into the issue 
concluded in 2004, 2 and as the numbers just discussed confirm, the problem of detainee 
abuse was systemic in nature. My friend, former Navy TJAG Rear Adm, John D. Hutson 
put it succinctly in commenting on some of our research on detainee treatment: "One 
such incident would be an isolated transgression; two would be a serious problem; a 
dozen of them is policy.” 3 

Second, the pattern of abuse we documented followed a series of broad legal 
decisions (as other witnesses have addressed) to change what had been for decades 
settled U.S. law. This law, embodied in military doctrine, field manuals, and training, 
had unambiguously provided that detention operations in situations of armed conflict 
were controlled by the Geneva Conventions, including Common Article 3 of those 
treaties affording all detainees a right to basic humane treatment. The administration’s 
2002 legal interpretation to the contrary, as the Supreme Court later made clear in 
Hamdan v. Rumsfeld , was wrong as a matter of law. It was also disastrous as a matter of 
policy. In suspending application of Common Article 3, the administration offered no 
comprehensive or even consistent set of rules to replace those it had summarily rejected, 
producing rampant confusion and ultimately gross abuse by front-line, inexperienced 
troops. Although young troops and command moved seamlessly from Afghanistan to 
Guantanamo Bay to Iraq (as a result of transfers and shifting troop deployments), the 

2 Maj, Gen. George R. Fay, AR 1 5-6 iNVEsnGAiioN of the Abu Ghraib Detention Facility and 
205 th Military Intelligence Brigade (2004), http://news.find1aw.OTm/hdocs/docs/dod/fay82504rpt.pdf. 

3 Human Rights First. Command's Rf.sponsibii.ita: Detainee Deaths in U.S. Custody in Iraq and 
Afghanistan (2006) (back cover blurb), httD://w r ww.humanrightsfirst.org/iis law/etn/dic/mdex.nsp . 
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operative detention and interrogation orders in each theater differed. The orders differed 
further within each detention center depending on the month, the agency affiliation of the 
interrogator, and the legal status assigned (which itself shifted repeatedly) to the prisoner 
himself. These policies and orders, and the confusion they engendered, unquestionably 
played a role in facilitating abuse. 4 

Finally, it is now clear that gross acts of detainee abuse continued long after 
senior Pentagon offices, including that of Defense Secretary Rumsfeld, knew it was 
happening. And yet no meaningful action was taken to stop it. By February 2004, the 
Pentagon had seen extensive press accounts, NGO reports, FBI memoranda, Army 
criminal investigations, and even the report of Army Maj. Gen, Antonio Taguba detailing 
detainee torture and abuse - yet essentially no investigative progress had been made by 
2004 in some of the most serious cases, including the interrogation-related homicides of 
detainees in U.S. custody. On the contrary, shortly after the Taguba Report was leaked to 
the press in early May 2004, the office of then Under Secretary of Defense for Policy 
Douglas Feith reportedly sent an urgent e-mail around the Pentagon, warning officials not 
to read the report. 5 The e-mail warned that the leak was being investigated for “criminal 
prosecution” and that no-one should mention the Taguba Report to anyone, including 
family members. 6 This is not the response of an administration that takes human rights - 
or law enforcement - seriously. For far too long, the message from senior Defense 


4 1 describe the evolution of these policies (based largely on the Pentagon's own investigations) and the 
effects they had in detail in my article. Finding Effective Constraints on Executive Power: Detention , 
Interrogation and Torture, 81 Ind. L. J. 1255 (2006). 

' Michael Hirsh and John Barry. The Abu Ghraib Scandal Cover-lip ?, NF.WSWF.F.K, June 7, 2004, available 
at http://www.newsweek.com/id/53972. 

6 Id. 
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Department leadership was that violators could break U.S. and international law against 
cruel treatment with impunity. 

It is my understanding based on a Defense Department directive that throughout 
the period of most serious abuse, Douglas Feith had "primary staff responsibility" for 
overseeing the detainee program. ' As then Under Secretary of Defense for Intelligence 
Stephen Cambone testified to the U.S. Senate Armed Services Committee in 2004, ‘‘[t]he 
overall policy for the handling of detainees rests with the undersecretary of defense for 
policy, by directive" 8 In light of the record just described, it is difficult for me to 
imagine how someone in this position would not bear some responsibility for the 
consequences of policy in this area. 

National Security Effects 

As I mentioned at the outset, I am also here today as a scholar of U.S. 
constitutional and national security law, fields I have studied as a Supreme Court clerk, a 
lawyer in private practice, and now in academia. It was because of these interests that 
one of my earliest decisions as director of a human rights program in law and security 
was to engage the security community on these issues directly - to learn about the critical 
government challenge of counterterrorism, to inform our advocacy by working with those 
most expert on the issues, to consult with military and intelligence experts who could 
ensure that our policy understandings reflected the best technical knowledge, and (as it 
turned out) to cultivate relationships with colleagues keen to work with us in advancing 
positions of common concern. In interviewing experts in the course of our research, and 

Dep t of Defense. Department of Defense Program for Enemy Prisoners of War and Other Detainees. 
4.1.1, August 18. 1994, available at liit[' //\v\\ u dtic miltvhs/diicctivcs/coii.r I p I\t 

8 Stephen Cambone, Hearing of the Senate Armed Sendees Committee on the Treatment of Iraqi Prisoners, 
p it. May 1 1. 20(14. 
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in convening off-the-record conferences on methods of human intelligence gathering, I 
was privileged to meet an array of senior retired military leaders, JAG officers, and 
civilian intelligence and Defense Department officials who spent their careers devoted to 
pursuing U.S. national security interests - and who were, overwhelmingly, deeply 
troubled by the administration’s approach to human intelligence collection and detainee 
treatment. 

While I would hardly purport to speak for these professionals, I have drawn from 
their insights several critical points that I would like to bring to the Committee’s 
attention. First, multiple U.S. defense and intelligence officials have described the 
negative effects such practices have had on the United States’ strategic counterterrorism 
and counterinsurgency efforts - that is, our strategic interest in mitigating the threat of 
terrorism over the long Polling in Iraq in 2004 underscored how U.S. detention 
practices helped to galvanize public opinion against the United States. 10 Extremist group 
websites invoke the image of Abu Ghraib to spur followers to action against the United 
States. 11 There is thus by now substantial agreement among security analysts of both 
parties that the prisoner abuse scandals have produced predominantly negative 
consequences for U.S. national security . u 


9 See News Transcript. Dep't of Defense, Coalition Prov isional Authority Briefing (May 10, 2004), 
available at http://vvivw.dcfcnsclink.iml/transciipts/2004Ar20040510-0742.html (Brigadier 

General Mark Kimmitt, spokesman for the U.S. militaiy in Iraq, acknowledged “The evidence of abuse 
inside Abu Ghraib lias shaken public opinion in Iraq to the point where it may be more difficult than ever to 
secure cooperation against the insurgency, that winning over Iraqis before the planned handover of some 
sovereign powers next month had been made considerably harder by the photos.”): .see also John Hendren 
and Elizabeth Shogren. Shooting Spurs Iraqi Uproar. U.S. Inquiry, L.A. TIMES. Nov. 17, 2004. 

10 Edward Cody. Iraqis Pul Contempt for Troops on Display, Wash. Post. June 12. 2004, al Al; see also 
John Hendren and Elizabeth Shogren, Marine May Be Charged in the Fallouja Killing of an Unarmed 
Fighter: The Footage Airs on Arab TV', Further Tarnishing America's Image, L.A. Times, Nov. 17, 2004. 

11 Daniel Benjamin and Gabriel Wcimann. What the Terrorists Have in Mind . N.Y. Times, Oct. 27, 2004. at 
A21. 

‘ See , e.g ., Guantanamo’s Shadow. An .ANTtc Monthly, Oct. 2007. at 40 (polling a bipartisan group of 
leading foreign policy experts and finding 87% believed the U.S. detention system had hurt more than 
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Second, beyond the damage these policies have done to U.S. strategic interests, it 
is now apparent they have also had an adverse impact on tactical intelligence collection - 
that is, short-term operational efforts geared toward producing more immediate 
counterterrorism gains. A comprehensive review of the effectiveness of interrogation 
methods by the U.S. Intelligence Science Board uncovered no study that had ever found 
that torture or coercion produces reliable information, 1 4 raising substantial question as to 
whether interrogation programs produced any security benefits. But there can be little 
question about the security burdens of these methods. As a remarkable recent study by 
the Intelligence and Security Committee of the British Parliament found, widely reported 
U.S. practices of kidnapping and secretly imprisoning and torturing terrorist suspects led 
the British to withdraw from previously planned covert operations with the CTA because 
the United States failed to offer adequate assurances against inhumane treatment and 
rendition. 14 Along similar lines, former Navy General Counsel Alberto Mora testified to 
the Senate Armed Services Committee last month presenting his own list of such 
consequences, including his report that senior NATO officers in Afghanistan left the 
room when issues of detainee treatment have been raised by U.S. officials out of fear that 
they may become complicit in detainee abuse. As one U.S. Army intelligence officer 


helped in die figlh against A1 Qaeda) ('‘Nothing lias hurt America’s image and standing in the world — and 
nothing has undcnnincd the global effort to combat nihilistic terrorism — than the brutal torture and 
dehumanizing actions of Americans in Abn Ghraib and in otiicr prisons (secret or otherwise). America can 
win the fight against terrorism only if it acts in ways consistent with the values for which it stands; if its 
behavior descends to the level employed by the terrorists, tiien we have all become them instead of us."). 

3 Gary Ha/lclt. Research on Detection of Deception: What lie Know vs. What We Think We Know, in 
Educing Information: Interrogation: Science and Art— Foundations i or tin Fu ii.ru (U.S. 
Intelligence Science Board, ed.. 2006). at 45. 52. 

14 See Raymond Bonner & Jane Perlez. British Report Criticizes U.S. Treatment of Terror Suspects, N.Y. 
TIMES. July 28. 2007 at A6 ("Britain pulled out of some planned covert operations w ith the Central 
Intelligence Agency', including a major one in 2005, when it was unable to obtain assurances that the 
actions would not result in rendition and inhumane treatment the report said."). See also INTELLIGENCE 
AND SECURITY COMMITTEE, RENDITION, 2007, ISC 160/2007, available at 

lrtt|_r/A y ww. cnbinetoffice.gou.uk/upload/assets/www.eabinetoffice.gov.Hk/publications/intellige nce/ 200707 
25 isc fiiiai.pdf.ashx (providing the full report of the Committee). 
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who served in Afghanistan put the challenge perhaps most succinctly: “The more a 
prisoner hates America, the harder he will be to break. The more a population hates 
America, the less likely its citizens will be to lead us to a suspect.” 13 

To what extent can the administration’s approach to law be held responsible for 
such consequences? At the broadest level, I believe responsibility lies with those who 
acted on a view seemingly embodied in the Pentagon’s 2005 National Defense Strategy, 
that: “Our strength as a nation-state will continue to be challenged by those who employ 
a strategy of the weak, using international fora, judicial processes and terrorism,” 1 '’ On 
one reading of this statement - a reading consistent with ongoing charges of “lawfare” 
against lawyers seeking to enforce America’s constitutional and treaty obligations - the 
Constitution and many laws constraining the exercise of US. executive power are 
generally adverse to U S. security interests. They are an obstacle to be overcome when 
possible, ignored when necessary. 

I believe the past six years have demonstrated as an empirical matter why this 
view is incorrect. Indeed, our society has long thought the rule of law a good idea for 
reasons that are centrally relevant to the intelligence collection mission. The law can 
create incentives and expectations that shape institutional cultures (to help overcome, for 
example, the excessive institutional secrecy the 9/1 1 commission highlighted). The law 
can constmct decision-making stmctures that take advantage of comparative institutional 
competencies, and maximize the chance for good security outcomes (like requiring 
experts to participate in the development of interrogation techniques - rather than simply 

15 Chris Mackey & Greg Miller. The Interrogators: Task Force 500 and America’s Secret War 
Against At. Qaf.da 44-45 (Little, Brown & Co. 2004). 

16 Special Defense Dep't Briefing by Under Secretary of Defense for Policy Douglas Feith (Mar. 18. 2005), 
available at http://www.defense1ink.mil/transcripts/2bo5/tr200503 1 8-2282.html. 
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substituting detailed training with “gloves off’ directives). Law can provide a vehicle for 
building and maintaining more reliable working relationships with international partners 
(through mutual respect for international treaty obligations). Finally, and not least, the 
law sets limits on behavior and ensures accountability. Tf we take our national 
commitment against torture seriously, we cannot fail to establish such limits. 

This list of law’s virtues is, of course, only the way law functions ideally; the law 
itself must be clearly stated and reliably enforced But in considering the lessons of the 
past several years, it is to me apparent that our military and intelligence communities 
needs law to fulfill these roles. Law and legal rules must be considered an essential 
component of counterterrorism strategy going forward. 

Recommendations 

To that end, it should be clear in all U S practices - detention, rendition, 
interrogation, and trial - that there is no “intelligence collection” exception to the 
commitment of the U.S. government to operate under the Constitution and a system 
bound by the rule of law. The laws governing the treatment of U.S. -held detainees - 
rules already established by the Constitution, treaties, and statutes of the United States, 
and reflected in the U.S. Army Field Manual on Intelligence Interrogation - should be 
standardized government-wide. U.S. efforts to educe information from detainees, 
whether held by our own military or intelligence agencies, or other agents acting at the 
United States’ behest, should be guided by uniform rules and training programs, backed 
by the clear support of the law and the best evidence of what is effective. And violations 
of these rules should be met with swift and sure discipline proportionate to the offense. 
Whether to deter the kind of policy disaster we saw with Abu Ghraib, to enhance our 
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chances of obtaining meaningful human intelligence, or to clarify for ourselves and the 
rest of the world the advantages of a free and democratic society, the law is the among 
the most important counterterrorism weapons we have. 

I am grateful for this Committee's efforts, and for the opportunity to share my 
views on these issues of such vital national importance. 
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Mr. Nadler. I now recognize for 5 minutes for his opening state- 
ment, Professor Sands. 

TESTIMONY OF PHILIPPE SANDS, PROFESSOR, 
INTERNATIONAL LAW, UNIVERSITY COLLEGE LONDON 

Mr. Sands. Thank you very much. 

Mr. Chairman, Subcommittee, it is a pleasure to be back for the 
second time, and a privilege also to share this table with my two 
colleagues to my right. 

Since I last appeared on the 6th of May, important details have 
emerged, filling out and developing accounts that I and others have 
given, and that account, my account, other accounts have been sus- 
tained and strengthened by what has emerged. 

I then described really four simple steps to what happened. First, 
get rid of Geneva and the international rules prohibiting aggressive 
interrogations. Second, find new interrogation techniques and dis- 
arm their opponents by circumventing the usual consultations. 
Third, deploy those techniques. And fourth, make it look as though 
the initiative came from the bottom up. 

New information and testimony conclusively shows the decision 
to move to aggressive military interrogations at Guantanamo came 
from the top. We now know, for example, since the hearing before 
the Senate Armed Services Committee, that as early as July, 2002, 
the Office of General Counsel at DOD was actively engaged in ex- 
ploring sources for new techniques of interrogation, including from 
the SERE program. That seems to have pre-dated the efforts at 
Guantanamo. 

There has been, until this morning, no challenge to my conclu- 
sion that the Geneva Conventions were set aside to allow new in- 
terrogation techniques to be developed and applied. That Act cre- 
ated a legal vacuum within which the torture memo of August 1, 
2002, was written by Jay Bybee and John Yoo. Nothing has 
emerged, frankly, to contradict my conclusion and that of others 
that it was Professor Yoo’s memo rather than Colonel Beaver’s 
legal advice that served as the true basis for Mr. Haynes’ rec- 
ommendation and Mr. Rumsfeld’s authorization of cruelty on the 
2nd of December, 2002. 

Most significantly, in my view, in her testimony before the Sen- 
ate Armed Services Committee on June 17, Jane Dalton, who was 
the general counsel to General Myers, the Chairman of the Joint 
Chiefs of Staff, confirmed my account that Mr. Haynes actively and 
directly short-circuited the decision-making process. 

Admiral Dalton went further. She revealed that there was seri- 
ous objections already by November from military lawyers, that 
these were known to General Myers and Mr. Haynes, and that 
steps were taken to prevent them from being taken any further. 
That is entirely consistent with my belief that a conscious decision 
was taken at the upper echelons of the Administration to avoid 
unhelpful legal advice. 

These are very serious matters that, in my humble submission, 
do require further investigation. That is an important role for this 
Committee and for Congress and perhaps also for others. 

Professor Yoo testified before this Committee on June 26. Wheth- 
er deliberately or by accident, he fell into error with respect to my 
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previous testimony. Professor Yoo said that I had never inter- 
viewed him for my book, and that is right, but he also asserted in 
my testimony that I had claimed to have done so, and that is 
wrong. It seems that if he did read my testimony, he did so with 
insufficient care. 

I didn’t say to this Committee that I had interviewed him. I 
chose my words with great care. What I said on May 6 was, and 
I quote, “Over hundreds of hours I conversed or debated with many 
of those most deeply involved in that memo’s life. They included, 
for example, the Deputy Assistant Attorney General at DOJ, Mr. 
Yoo.” 

I was, of course, referring to the debate I had with Professor Yoo 
in the autumn of 2005 at the World Affairs Council in San Fran- 
cisco. It is fully described in my book. If you are interested, you can 
listen to it on the Web. 

Congressman King seized on Professor Yoo’s words with impres- 
sive speed. The Congressman seemed to be under the impression 
that I had made a full statement to the Committee, and suggested 
that might reflect on the veracity of the balance of my book. That 
avenue, I fear, is not available to him because I made no claim in 
my testimony or in the book to having interviewed Professor Yoo. 
And because the allegation is serious, I wrote to Professor Yoo, in- 
viting him to correct his error. I have attached a copy of that letter 
in my written statement. I haven’t yet received a reply. I did also 
copy the letter to Congressman King, and I trust he accepts that 
if any false statement was made before this House, I was not its 
author. 

Mr. Addington also appeared before this Committee on June 26. 
His appearance was striking in many respects, not the least for his 
apparently generous failure of memory. On many key issues he 
simply said he couldn’t remember. He couldn’t remember, for exam- 
ple, whether he had been to Guantanamo in September, 2002. He 
couldn’t remember whether they had discussions on interrogation 
techniques. He couldn’t even remember whether he then met Colo- 
nel Beaver, Staff Judge Advocate. And yet, he was curiously able 
to recall one point during this meeting with crystal clarity. Asked 
by Congressman Wasserman Schultz whether he had encouraged 
Guantanamo Bay interrogators, “to do whatever needed to be 
done,” Mr. Addington was suddenly be able to provide a clear re- 
sponse. I do deny that, he said. That quote is wrong. 

You will appreciate my skepticism at his sudden and selective ca- 
pacity for recollection. Either he remembers what happened that 
day, or he does not. 

I did interview Mr. Feith for my book. He told me much that was 
of interest. He told me the decision not to follow the rules reflected 
in Geneva was taken in the knowledge that it would remove con- 
straints on military interrogations. He told me the decision to move 
to aggressive military interrogations followed what he called a 
thoroughly interagency piece of work involving DOJ. 

I learned also that Mr. Feith was somewhat reticent about his 
own role in the decision to treat A1 Qahtani, detainee 063, with 
cruelty. I was able to help him recall that his involvement in that 
decision came rather earlier than he had wanted me to believe. You 
can see that for yourself in Mr. Haynes’ one-page memo that I in- 
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eluded as an attachment to my statement. “I have discussed this 
with Doug Feith,” wrote Mr. Haynes. 

Mr. Feith later wrote a letter to the editor of Vanity Fair com- 
plaining that my article contained more misquotations and errors 
that can be addressed in this letter. He didn’t, however, provide 
even a single example of misquotation. I believe that I provided an 
accurate and fair account of that conversation and was able to deal 
shortly with his allegation when the editor gave me an opportunity 
to respond. He may not recall that our conversation was recorded, 
I wrote of Mr. Feith. The quotations are accurate. 

Since he has not identified any errors, I wasn’t in a position to 
respond to his allegations. Subsequently, Mr. Feith took matters to 
another level. Last month, in the course of an interview on the Ca- 
nadian Broadcasting Corporation program, The Current, he ex- 
pressed his belief that my book was dishonest. That is a serious 
charge. Perhaps it is was made in a moment of excess. Even so, it 
is wrong. It has been made, once again, until this morning, without 
substantiation. 

Now this morning, for the first time I have got an indication of 
what it is that seems to bother Mr. Feith. I should say I am en- 
tirely open to reviewing all the documents in a spirit of trans- 
parency if I have got things wrong, but I don’t think I have. 

This morning, Mr. Feith said, and I read from his introductory 
statement, that, Sands writes that I argued that the Gitmo detain- 
ees were entitled to no rights at all under Geneva. But that is not 
true, he writes. I argued simply they were not entitled to POW 
privileges. 

Now that, I am afraid, is not an accurate account of what he said 
to me. And I quote from an extract that I will circulate and make 
available, and I should say that I am very happy to accede to his 
request, and if the Committee would like it, to make available to 
the Committee the audio and the transcript of my interview with 
him. I leave that to the Committee to indicate. 

This is what he said to me. “The point is that the al-Qaeda peo- 
ple were not entitled to have the convention applied at all, period.” 
Obvious. “A1 Qaeda people were not entitled to have the convention 
applied at all, period.” End of quote. That word admits of no ambi- 
guity. I understood those words to include what it says: All of Ge- 
neva, including Common Article 3. And the thing that is so curious 
is that in the document that he put in this morning attached to his 
introductory statement he refers to his contemporaneous memo of 
February, 2002, and we find no reference in that to his strong and 
burning desire to ensure that Common Article 3 provisions are re- 
spected. 

So with respect, I stand to be correct, but I do not see that I have 
misquoted or miscited in any way what he told me or what the 
record shows. 

Now, Mr. Feith held an important position. He was head of pol- 
icy, number three, at Pentagon. And yet it seems that he and his 
colleagues failed to turn their minds to all the possible con- 
sequences of 

Mr. Nadler. Without objection, the witness will have an addi- 
tional minute and a half. 
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Mr. Sands. Thank you very much, sir. I will try to wrap within 
that time. 

Having decided to circumvent these international constraints on 
aggressive interrogation, it seems that some key questions were not 
asked. Was the Administration satisfied that these new techniques 
could produce reliable information? Could the techniques under- 
mine the war on terror by alienating allies? Would the fact of ag- 
gressive interrogation be used as a recruiting tool? 

It seems that Mr. Feith was involved in many aspects of these 
decisions, from the denial of Geneva rights to all the detainees at 
Guantanamo, to the appointment of Major General Dunlavey, the 
combatant commander at Guantanamo, to the adoption of aggres- 
sive interrogation techniques. 

You would not know that from his recent book, in which six 
pages out of 900 are devoted to the Geneva decision and the issue 
of aggressive interrogations is reduced to a mere single paragraph. 
No mention is made of Detainee 063 or Mr. Feith’s role on the in- 
terrogation rules or the way in which the Department of Defense 
Inspector General concluded that the Guantanamo techniques ap- 
proved on his watch migrated to Abu Ghraib. All this is simply 
airbrushed out of the story. 

Mr. Chairman, Members of the Subcommittee, at the heart of 
these hearings lie issues of fact. If Congress cannot sort this out, 
and if a desire for foreign investigations is to be avoided, the need 
to investigate the facts fully in this House and the other House is 
an important one. And foreign investigations may become impos- 
sible to resist if that does not happen. 

I thank you, sir, for allowing me to make this introductory state- 
ment. 

[The prepared statement of Mr. Sands follows:] 
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[CHECK AGAINST DELIVERY] 

Mr Chairman, Honourable Members of the Committee, it is my privilege and honour to 
have been invited to appear before this Committee on a second occasion, to respond to 
various matters that have arisen and to address your further questions on the subject of 
Administration Lawyers and Administration Interroaation Rules . 

Since T last appeared, on May 6 ttl , there have been a number of significant developments. 
This Committee has held two further hearings, and related hearings have been held by the 
Senate Judiciary Committee (before which I testified) and the Senate Armed Services 
Committee. 

Important details have emerged, filling out and developing the account in my book 
Torture Team and in the article I wrote for Vanity Fair, The Green Light. That account - 
which has been sustained and strengthened by what has emerged since T last appeared - 
described four simple steps: first , get rid of Geneva and the international rules prohibiting 
aggressive interrogations, second, find new interrogation techniques and disarm their 
opponents by circumventing the usual consultations; third , deploy those techniques; and 
fourth , make it look as though the initiative came from the bottom up. New information 
and testimony conclusively shows that the decision to move to aggressive military 
interrogations at Guantanamo came from the top. We now know, for example, that as 
early as July 2002 the Office of General Counsel at DoD was actively engaged in 
exploring sources for new techniques of interrogation, including from the SERE 
programme. 1 That was well before the folks at Guantanamo began their efforts. 

There has been no challenge to my conclusion that the Geneva Conventions were set 
aside to allow new interrogation techniques to be developed and applied. That created the 


1 See Written Testimony of Daniel J Baumgartner before the US Senate Committee on Armed Services. 17 
June 2(1(18. http://armed-service s.se nate.gOY/st3temnt/20()8/June/Baumgartnei%2006-l 7-08 .pdf. See also 
related documents, including Memorandum from JPRA Chief of Slaff for Office of the Secretary of 
Defense General Counsel, July 25 2002, 
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legal vacuum within which the Torture Memo of August 1 il 2002 was written by Jay 
Bybee and John Yoo (it was noteworthy that when he appeared before this Committee 
Professor Yoo was reluctant to acknowledge his authorship of that Memo, in sharp 
contrast to his acknowledgement of that role in his book). 2 

Nothing has emerged to contradict my conclusion - and that of others - that it was 
Professor Yoo’s Memo - rather than Colonel Beaver’s legal advice - that served as the 
true basis for Mr Haynes’ recommendation and Mr Rumsfeld’s authorisation of cruelty 
on December 2 nd 2002. 

And, most significantly, in her testimony before the Senate Armed Services Committee 
on June 17 th , Jane Dalton (who was general counsel to General Myers, the Chairman of 
the Joint Chiefs of Staff) confirmed my account that Mr Haynes actively and directly 
short-circuited the decision-making process. 3 Admiral Dalton went further. She revealed 
that there were serious objections from military lawyers, that these were known to 
General Myers and Mr Haynes, and that steps were taken to prevent them from being 
taken any further. 4 This is consistent with my belief that a conscious decision was taken 
at the upper echelons to avoid unhelpful legal advice. 

These are serious matters. They require further investigation, and that is an important role 
for this Committee and for Congress, and perhaps also for others. 


^Congressman Ellison asked Professor Yoo if he wrote the 1 August 2002 memo. “I did not write it by 
myself Professor Yoo replied. "‘Did you yvritc it al any part?". Congressman Ellison asked. ‘T contributed 
to a drafting of it", Professor Yoo replied TSee HEARING OF THE CONSTITUTION, CIVIL RIGHTS. 
AND CIVIL LIBERTIES SUBCOMMITTEE OF THE HOUSE JUDICIARY COMMITTEE, 26 JUNE 
2008, Federal News Sendee Transcript, p. 19.J In his book War by Other Means: An Insider's Account of 
the War on Terror (Atlantic Monthly Press. 2006) Professor Yoo was rather more forthcoming: “We wrote 
the memo" (page 171) and slates: “I realise tlial we did not explain ourselves as clearly as we could have in 
2002” (page 177). 

’ PANEL II OF A HEARING OF THE SENATE ARMED SERVICES COMMITTEE; 

SUBJECT: ORIGINS OF AGGRESSIVE INTERROGATION TECHNIQUES, 17 June 2006, Federal 
News Service Transcript, p. 14 ("When I learned that Mr. Haynes did not want that broad- 
based legal and policy to — review to take place, then I stood down from the plans”). 

4 Ibid., p 14 et seq. 
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Professor Yoo testified before this Committee on June 26 lh . Whether deliberately or 
accidentally he fell into enror with respect to my previous testimony. Professor Yoo said 
that I had never interviewed him for the book. That is right. But he also asserted that in 
my testimony I had claimed to have done so. That is wrong. It seems that if he did read 
my testimony he did so with insufficient care. 1 did not say to this Committee that 1 had 
“interviewed” him. I chose my words with care. What I said on May 6 lh was this: 

“Over hundreds of hours I conversed or debated with many of those most deeply 
involved in that memo’s life. They included, for example,... the deputy assistant 
attorney general at DOJ, Mr. Yoo.” 

1 was referring to a debate 1 had with Professor Yoo in the autumn of 2005, at the World 
Affairs Council in San Francisco. It is fully described in my book. You can listen to that 
debate for yourselves on the web. 3 * 5 

Congressman King seized on Professor Yoo’s words with impressive speed. The 
Congressman was under the impression that 1 had made a “false statement” to the 
Committee, and suggested that might “reflect on the veracity of the balance of the book.” 
That avenue is not available to him Because I made no claim in my testimony or in the 
book to having interviewed Professor Yoo, and because the allegation is serious, 1 wrote 
to Professor Yoo inviting him to correct his error. A copy of my letter of June 28 lh is 
attached to the written version of this introductory statement. 1 have not yet received a 
reply. 1 also copied the letter to Congressman King. 1 trust he accepts that if any false 
statement was made before this House I was not its author. 

Mr Addington also appeared before this Committee on June 26 lh . His appearance was 
striking in many respects, not least for his apparently generous failure of memory. On 
many key issues he simply said he could not remember. He couldn’t remember, for 
example, whether he’d been to Guantanamo in September 2002. 6 He couldn’t remember 
whether he had there discussed interrogation techniques. He couldn't even remember 


3 America is Undermining the Global Legal Order... Or Not? John Yoo and Philippe Sands, 31 October 

2005, World Affairs Council, available at: http://wacsf.vportal.net/?fileid=41:ll 

5 HEARING OF THE CONSTITUTION. CIVIL RIGHTS. AND CIVIL LIBERTIES SUBCOMMITTEE 

OF THE HOUSE JUDICIARY COMMITTEE. 26 JUNE 2008, Federal News Serv ice Transcript, p. 23. 
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whether he there met with Colonel Beaver, the Staff Judge Advocate. And yet he was 
able to recall one point during this meeting with crystal clarity. Asked by 
Congresswoman Wassermann Schultz whether he had encouraged Guantanamo Bay 
interrogators “to do whatever needed to be done”, Mr Addington was suddenly able to 
provide a clear response: “1 do deny that”, he said, “that quote is wrong”. 8 You will 
appreciate my scepticism at his sudden and selective capacity for recollection. Either he 
remembers what happened that day or he does not. The combatant commander at 
Guantanamo certainly remembered Mr Addington’s visit, he told me about it. “As soon 
as we saw each other we knew each other”. Major General Dunlavey told me. 9 “They 
wanted to know what we were doing to get to this guy”. Major General Dunlavey said of 
Detainee 063 (Mohammed A1 Qahtani), adding that “Addington was interested in how 
we were managing it”. 10 Colonel Beaver also had no difficulty recalling the visit, when 
Mr Addington was accompanied by his friend Mr Haynes and also by Mr Rizzo of the 
CTA. She told me in no uncertain terms that Mr Addington was “definitely the guy in 
charge” (I doubt that description will seem odd to those who watched Mr Addington’s 
testimony on June 26 th ). It was Colonel Beaver who recalled the message she got from 
this group of lawyers to do “whatever needed to be done”. I 11 Whether or not that is to be 
taken as a form of pressure, it is indicative of early and direct support from the top for the 
new direction. It was, at the least, a green light. 1 faithfully reproduced what I was told by 
Colonel Beaver and Major General Dunlavey. My contemporaneous notes were checked 
by the fact-checker at Vanity Fair, who was sent from New York to London to spend a 
full week reviewing my supporting materials. He found no errors. My account accurately 
reflects what 1 was told. 

I did interview Mr Feith for my book. He told me much of interest. He told me that the 
decision not to follow the rules reflected in Geneva was taken in the knowledge that it 
would remove constraints on military interrogations. He told me that the decision to 
move to aggressive military interrogations followed “a thoroughly interagency piece of 

' Ibid. 

8 Ibid., p. 24. 

9 Torture Team: Rumsfeld’s Memo and the Betrayal of American Values (2008, Palgrave Macmillan), p. 47. 

10 Ibid. 

II Ibid. 
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work”, involving DoJ I learnt that Mr Feith was a little reticent about his own role in the 
decision to treat A1 Qahtani with cruelty I was able to help him recall that his 
involvement in that decision came rather earlier than he had wanted me to believe. You 
can see for yourself in Mr Haynes’ one page memo that T have included amongst the 
documents. ”1 have discussed this with . . . Doug Feith”, wrote Mr Haynes. 

Mr Feith later wrote a letter to the Editor of Vanity Fair complaining that my article 
contained “more misquotations and errors than can be addressed in this letter”. He did 
not, however, provide even one example of misquotation. T believe that T provided an 
accurate and fair account of our conversation, and was able to deal shortly with his 
allegation when the Editor gave me an opportunity to respond. “He may not recall that 
our conversation was recorded”, I wrote of Mr Feith, “the quotations are accurate”. 12 

Since he has not identified any errors I am not in a position to respond to his allegations. 
Subsequently, Mr Feith has taken matters to another level. Last month, in the course of an 
interview on the Canadian Broadcasting Corporation’ programme “The Current”, he 
expressed his belief that my book was “dishonest. 12 That is a serious charge. Perhaps it 
was made in a moment of excess. Even so, it is wrong. It has been made -once again - 
without any substantiation. 

Mr Feith held an important position. He was the head of policy, the number 3 at the 
Pentagon after Messrs Rumsfeld and Wolfowitz. Yet it seems that he and his colleagues 
failed to turn their minds to all the possible consequences of abandoning the rules 
reflected in Geneva. Having decided to circumvent these international constraints on 
aggressive interrogation, they seem not to have asked themselves the key questions: were 
they satisfied that these new techniques could produce reliable information? could the 
techniques undermine the ‘war on terror’ by alienating allies? would the fact of 
aggressive interrogation be used as a recruiting tool? It seems that Mr Feith was involved 
in many aspects of these decisions, from denial of Geneva rights to all the detainees at 

1_ Vanity Fair. July 2008. p. 22. 

13 The Current , 8 June 2006. ht tp./Av vvw.cbc.ca/thcciirrenl/2 008/200806/20080605 litml . at Part II, at 11 
minutes, 30 seconds. 


6 



88 


Guantanamo, to the appointment of Major General Dunlavey, to the adoption of 
aggressive interrogation techniques. You would not know that from his recent book, in 
which just six pages out of 900 are devoted to the Geneva decision, and the issue of 
aggressive interrogations is reduced to a mere paragraph. 14 He makes no mention of 
Detainee 063, or his role on the interrogation issues, or the way in which the DoD 
Inspector General concluded that the Guantanamo techniques approved on his watch 
migrated to Abu Ghraib. He airbrushes himself out of his own story. 

The removal of Geneva was an act for which, as Mr Feith told me, he was “really a 
player”. It is now clear that the decision led directly to war crimes, a spectre raised by 
Justice Kennedy in the Supreme Court’s ruling in Hamdan v Rumsfeld that the rules 
reflected in Geneva’s Common Article 3 applied at Guantanamo. With that important 
judgment all doubt evaporated as to the commission of war crimes. The issue now is not 
whether war crimes occurred, but who is responsible for them. As Major General 
Antonio Taguba has recently written: 

“there is no longer any doubt as to whether the current administration has 
committed war crimes. The only question that remains to be answered is whether 
those who ordered the use of torture will be held to account.” 15 
Articles on this subject are now beginning to appear in the press. 16 One important issue 
will be the question of criminal intent? That is a question of fact and law. The facts are 
now emerging, including as a result of these hearings. They show that unhelpful or 
contrary legal advice was avoided with a view to putting into effect a pre-determined 
policy of abuse, which may reflect criminal intent. The rules of international criminal law 
indicate that this may be a basis for criminal liability. This is all the more so if the view is 
taken that the decision on Geneva was manifestly unlawful, or the authorisation of the 
new interrogation techniques on Detainee 063 were manifestly unlawful by reference to 
the conventional or customary standards reflected in Geneva’s Common Article 3. Tt is 
difficult to see on what basis a different view could be taken. 

1,1 Douglas J. Feith. War and Decision (Harper. 2008), at p. 165. 

L ’ See Physicians for Human Rights. Broken Laws , Broken Lives: Medical Evidence of Torture by the t’S 
(2008), at http://brokenlives.info/?page_id=23 

1<J See e g. Stuart Taylor. 'Our Leaders arc Not War Criminals’, available at: 
http://vvwvv.natioiialjoumal.coin/njmagazine/or 20080628_2022.php 
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Mr Chairman, Members of the Sub-Committee, at the heart of these hearings lie issues of 
fact. What Congress must do is fully investigate how it all began: who did what and 
when; and how precisely the pressures from the top came to be imposed, whether directly 
or indirectly. In this way a proper reckoning can take place, so that those who are truly 
responsible can be identified. It is not immediately apparent that these important and 
welcome efforts by Congress can really get to the heart of a matter which started not on 
the ground but in the minds and offices of a small number of senior officials such as Mr 
Feith. Last month, 56 members of this House wrote to the US Attorney General to 
request the appointment of a special counsel to investigate the issues, to examine whether 
the Administration had “systematically implemented, from the top down, detainee 
interrogation policies that constitute torture or otherwise violate the law”. If Congress 
cannot sort this out, and if the desire for foreign investigations is to be avoided, that call 
may become impossible to resist. 

T thank you for allowing me the opportunity to make this introductory statement. 
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By email: jyoo@law.berkclcy.edu 


28 June 2008 


Dear Professor Yoo, 


1 am writing to you on a matter that 1 hope can be cleared up quickly and without difficulty. 

T have been provided with a copy of an uncorrected transcript prepared by the Federal News 
Sendee of your testimony of 26 June 2008 before the Sub-Committee of the House Judiciary 
Committee. Pages 14 and 15 of the transcript include an exchange between you and 
Representative King, which includes the following: 


MR. YOO: Sir. 1 haven't read the book. I did read Mr. Sands's testimony before this 
committee. And I noticed in the testimony he said that he had interviewed me for the book. 
And T can say that he did not interview me for the book. He asked me for an interview and T 
declined. So 1 didn't quite understand why he would tell the committee that he had actually 
interviewed me. 

REP. KING: And with that answer. Professor Yoo. then I'm going to interpret that to 
mean that at least with regard to that statement — that he had interviewed you — you find that 
to be a false statement, and that would perhaps reflect on the veracity of the balance of the 
book. 

MR. YOO: I can't tell what else is in the book, but I don't understand why he would say 
that he interviewed me for the book. I can tell the committee that he contacted me once. He 
wanted to interview me for the book. And I said. I don't want to talk to you. I wrote my own 
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book. You can look al my own book. Every thing I have to say is in my book. And then he 
told the committee that he had interviewed me. 


Your recollection accords with mine (although you may also recollect vve also debated in 
conversation at the World Affairs Council, in the autumn of 2005). T have always been careful to 
be as accurate as I can, and T do not believe that 1 indicated to the Sub-Committee that I had 
interne wed you for the book. The uncorrected transcript of the hearing at which 1 appeared on 6 
May 2008 (prepared by the Federal News Service, copy attached) includes the following from my 
introductory statement: 


Over hundreds of hours 1 conversed or debated with many of those most deeply 
involved in that memo's life. They included, for example, the combatant commander and 
his lawyer at Guantanamo. Major General Dunlavey and Lieutenant Colonel Beaver, the 
commander of United States Southern Command in Miami. General Hill, the chairman of 
the Joint Chiefs of Staff General Myers, the undersecretary of Defense, Mr. Feilh. the 
general counsel of the Navy, Mr. Moore r. and the deputy assistant attorney general at 
DOJ. Mr. Yoo. 

1 believe that is an accurate statement. It docs not indicate that 1 interviewed you for the book, and 
there is no other point in my 7 testimony in which I so indicated. For the avoidance of doubt, in my 
book Torture Team (which 1 appreciate you have not read), 1 refer to our debate in conversation at 
pages 184-5. 

1 hope you will forgive me for having troubled you with this point. 1 would not have done so but 
for the fact that Representative King appears to have concluded that T made "a false statement” to 
the Committee , and your exchange with him has caused nie to receive a number of enquiries by- 
email, raising issues of integrity 7 or veracity. 

I am perfectly 7 happy to proceed on the basis that any statement you made (and any error it might 
have contained) was in good faith, and would be grateful if you could perhaps so communicate to 
Representative King and the Chairmen of the Committee and the Sub-Committee, and thereby 
cleaT up the misperception. 


With best wishes. 


Philippe Sands 


cc. Representative John Conyers, Chairman, Judiciary 7 Committee 

Representative Jerrold Nadler, Chairman, Constitution, Civil Rights and Civil 
Liberties Sub-Committee 

Representative Steve King, Member, Chairman, Constitution, Civil Rights and Civil 
Liberties Sub-Committee 
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Mr. Nadler. I thank you, sir. 

We will now begin the questioning of the witnesses. As we ask 
questions of our witnesses, the Chair will recognize Members in the 
order of their seniority in the Subcommittee, alternating between 
majority and minority, provided that the Member is present when 
his or her turn arrives. 

Members who are not present when their turn begins will be rec- 
ognized after the other Members have had the opportunity to ask 
their questions. The Chair reserves the right to accommodate a 
Member who is unavoidably late or only able to be with us for a 
short time. 

I will begin by recognizing myself for 5 minutes to begin the 
questioning. 

Mr. Feith, I want to ask you about your role in Secretary Rums- 
feld’s December 2002 approval of techniques for use in interroga- 
tions at Guantanamo Bay. The cover memo from the Department 
of Defense counsel Jim Haynes to Secretary Rumsfeld says, and I 
quote, “I have discussed this with the deputy, with Doug Feith, and 
General Myers. I believe that all join in my recommendation,” un- 
quote. 

Did you undertake your own review of legality of the requested 
techniques? 

Mr. Feith. No. 

Mr. Nadler. And if you didn’t, whose legal advice did you rely 
upon? 

Mr. Feith. We were relying on the general counsel. 

Mr. Nadler. That is Mr. 

Mr. Feith. Mr. Haynes. 

Mr. Nadler. Mr. Haynes. And had you seen the August 2002 
OLC illegal memo? 

Mr. Feith. I don’t think so. I don’t remember when I first saw 
that. I’ve been doing so much work on this subject in recent years 
and doing research, that I can’t — I don’t remember when I first saw 
that document. 

Mr. Nadler. But is it your recollection that that document would 
not have been influential in your deciding to accede to the Sec- 
retary’s memo in December? 

Mr. Feith. It’s possible that I hadn’t seen it at all. But, I mean, 
I can’t say that it’s influential, when I don’t know that I saw it. 

Mr. Nadler. So you’re saying it wasn’t influential? Even if you 
had seen it, it wasn’t influential? You don’t remember seeing it. 

Mr. Feith. I don’t remember seeing it. 

Mr. Nadler. Okay, fine. 

In your written testimony, you state that you argued for applica- 
tion of common Article 3’s humane treatment requirements. 

Do you believe that the interrogation techniques which you rec- 
ommended Secretary Rumsfeld give blanket approval — stress posi- 
tions, isolation, nudity, the use of dogs — qualify as humane — that 
would in categories 2 — qualify as human treatment under the Ge- 
neva? 

Mr. Feith. I think it’s important, when we discuss this docu- 
ment — there’s so much discussion of this document on the Haynes 
memo and counter-resistance techniques. To understand the way it 
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looked to us, I think it’s extremely important to go back and look 
at the memo. 

Mr. Nadler. We have the memo. 

Mr. Feith. And I would encourage everybody to do that. I at- 
tached it as part — as an attachment to my 

Mr. Nadler. We all have the memo, sir. 

Mr. Feith. Okay. I attached it as part of my statement. 

When we looked at this statement, what it does is — SOUTHCOM 
requested some additional techniques. I think there were 18 of 

them. And it put the techniques into three categories, and 

Mr. Nadler. Excuse me. To cut to the chase, you said that cat- 
egories 1 and 2 were okay 

Mr. Feith. No, no, no, cutting to the chase I think leads 

Mr. Nadler. Hold on a second. Tell me if I’m wrong or if my 
summary is wrong. You said that categories 1 and 2 are okay, 
could be used. Category 3, while legal, is inadvisable, shouldn’t be 
used. 

Mr. Feith. I think that’s largely correct. I think the question 
that, Mr. Chairman, you seem to be getting at is, shouldn’t alarm 

bells have gone off when we saw this memo that 

Mr. Nadler. No, no. No, sir, the question is that you’re acceding 
to a memo which said that the use of categories 1 and 2 were okay, 
legal and okay. And category 2 includes such things as the use of 

28-hour interrogations, hooding 

Mr. Feith. No, no, 20-hour. 

Mr. Nadler. What? Oh, 20. It looks like 28 here. I don’t know 
if there is a great difference. 

These are 20-hour interrogations, hooding, removal of clothing, 
use of detainee individual phobia, such as fear of dogs, to induce 
stress. 

Wouldn’t that be the normal definition of anyone’s concept of tor- 
ture? Hadn’t it always been? 

Mr. Feith. I don’t believe so, but especially not 

Mr. Nadler. I’m sorry, let me rephrase that. It shouldn’t be tor- 
ture. Are those humane treatments that we should apply? 

Mr. Feith. Okay, this — I imagine one could apply these things 
in an inhumane fashion, or one could apply them in a humane 

fashion. The general guidance 

Mr. Nadler. Well, let me ask you, how could you force someone 
to be naked and undergo a 20-hour interrogation? 

Mr. Feith. It doesn’t say naked. 

Mr. Nadler. The removal of clothing. Removal of clothing doesn’t 
mean naked? 

Mr. Feith. Removal of clothing is different from naked. 

Mr. Nadler. Really? 

Mr. Feith. It talks about removal of comfort item and of clothing 
that would make — the idea was to induce stress, they talked about, 
but one could induce — in our police stations around America every 
day, American citizens are subjected to stress as part of interroga- 
tions. It can be done in an inhumane way; it could be done in a 
humane way. 

The general guidance 

Mr. Nadler. Wait, wait. Are you saying — I find it hard to be- 
lieve — hard to imagine, I should say, how someone could have a 
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hood placed over his head or be restricting his breathing, undergo 
a 20-hour interrogation, while having had his clothing removed and 
using his fear of dogs or other 

Mr. King. Mr. Chairman, point of order. 

Mr. Nadler [continuing]. And how that could be considered hu- 
mane. 

Mr. King. Mr. Chairman, point of order. 

Mr. Nadler. The gentleman will state his point of order. 

Mr. King. The Chairman is ignoring the 5-minute rule. Under 
rule 11, clause 2(j), it requires that questioning of the witnesses 
occur under the 5-minute rule until each Member has had an op- 
portunity to question the witnesses. When you allow the Members 
to take more than 5 minutes, it’s a violation of the rules, and it 
potentially derives 

Mr. Nadler. The gentleman is 5 seconds over the 5-minute rule. 

Mr. Conyers. I’m going to ask that the Chairman be granted an 
additional minute. 

Mr. Nadler. Without objection, the Chairman is granted an ad- 
ditional minute so Professor Feith can finish answering these ques- 
tions. 

Mr. Feith. When one looks at this memo, what one sees is people 
were saying in SOUTHCOM that the interrogations under the field 
manual were not working with respect to some particularly impor- 
tant and difficult detainees. And they said, “We would like to go 
beyond the field manual.” 

Our understanding was, at the policy level, that there were legal 
limits — the limits, for example, set by Geneva to the extent they 
were applicable, the limits set by the torture stature. We under- 
stood there were important legal limits 

Mr. Nadler. I understand the circumstances of which 

Mr. Feith. Mr. Chairman, I would really 

Mr. Nadler. We are proceeding under Mr. King’s strict time in- 
structions, so I have to get the question in. 

So your testimony is that the use of these techniques meet the 
humane treatment standards and that — and let me ask you last, if 
common Article 3 of the Geneva Convention applied, would these 
techniques be allowed? 

Mr. King. Mr. Chairman, point of order. 

Mr. Nadler. I will recognize your point of order when the gen- 
tleman has finished his answer to that question. 

Mr. Feith. Mr. Chairman, I would really like to try to answer 
this in a way that gives the picture that explains how we read this 
memo. 

Mr. Nadler. If Mr. King will not object, we’ll allow additional 
minutes to answer. 

Mr. Issa. I object, Mr. Chairman. I think the minority — if I may 
speak, the minority fully intends and wants questions to be an- 
swered fully. We’re not trying to cut off answers, only follow-up 
questions after a time has expired, if the Chair would observe that. 
We certainly want full answers by the witnesses. 

Mr. Conyers. I move that the Chairman be given an additional 
minute. 

Mr. Nadler. Without objection. 

Mr. Feith? 
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Mr. Feith. Mr. Chairman, the way we looked at — the way I 
looked at this memo was there were important legal lines that ev- 
erybody understood cannot be crossed. Whatever was the law of the 
United States — the Geneva Convention is part of the law of the 
United States, the torture statute is part of the law of the United 
States, the torture treaty — whatever the legal limits were, they had 
to be respected. 

The President, furthermore, eventually — well, before this point, 
the President, furthermore, said, all detainees must get humane 
treatment. 

Mr. Nadler. You have not answered the question. The question 
is, if common article 3 of the Geneva Convention applied, would 
these techniques be allowed? 

Mr. Feith. It depends how they are used. They could be used in 
a way that violated the convention; they could be used in a way 
that’s consistent with the convention. There was guidance given, 
and all of this was under that guidance. 

Mr. Nadler. So they are not per se 

Mr. Feith. The guidance was that everything had to be done 

Mr. Issa. Point of order. 

Mr. Feith [continuing]. Lawful and humane. 

And one of the things that I would urge you to do, if people 
would actually read the October 11th memo, you will see that it 
shows great care, it shows concern for humane treatment, it shows 
concern for the kind of issues that you raised, Mr. Chairman 

Mr. Nadler. In the 

Mr. Feith [continuing]. That if they were used in combination, 
there could be a problem. 

Mr. Nadler. In the second round of questioning, perhaps you 
could show which words in that memo show that. 

My time has expired. I’ll now recognize for 5 minutes the distin- 
guished Ranking minority Member of the Subcommittee, the gen- 
tleman from Arizona, Mr. Franks. 

Mr. Franks. Well, thank you, Mr. Chairman. 

Mr. Chairman, let me begin by, in deference to the Chairman of 
the full Committee — he had asked for information related to the 
number of hearings. Let me first say that my comment was focused 
on the notion that if this Government has failed at any time in the 
last 10 years related to terrorism, it’s in failing to being able to 
thwart the tragedy of 9/11. 

Now, I’m not suggesting that — I’m not blaming anyone, but cer- 
tainly there were mistakes led up to that situation. And if we fail, 
our first purpose is to protect the citizens of the United States of 
America. 

And I had mentioned that there had been approximately 10 hear- 
ings here in this Committee that worked to try to protect terrorist 
rights or thwart our ability to defend American citizens against ter- 
rorists, whereas I’m not aware of any hearing that we’ve had that 
has tried to specifically protect victims in the United States from 
terrorism. 

And I was asked to — I’ve just got a rough thing — there were 10 — 
I mentioned the number 10. There was one hearing on habeas cor- 
pus litigation rights for terrorists. There was another one on pre- 
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venting access to business records and terrorist investigations. And 
this is the eighth hearing on this issue. That’s 10. 

Now, I’d like unanimous consent to place the official list in the 
record. 

Mr. Nadler. Without objection. 

[The information referred to follows:] 


List of Hearings Submitted by Ranking Member Franks 

6-26-2008, Oversight Hearing on: From the Department of Justice to 
Guantanamo Bay: Administration Lawyers and Administration Interrogation 
Rules, Part III, Constitution, Civil Rights, and Civil Liberties 

6-18-2008, Oversight Hearing on: From the Department of Justice to 
Guantanamo Bay: Administration Lawyers and Administration Interrogation 
Rules, Part II, Constitution, Civil Rights, and Civil Liberties 

6-5-2008 Oversight Joint Hearing on: the U.S. Department of Homeland 
Security Inspector General Report OIG-08-18, The Removal of a Canadian 
Citizen to Syria, Constitution, Civil Rights, and Civil Liberties 

5- 6-2008 Oversight Hearing on: From the Department of Justice to Guantanamo 
Bay: Administration Lawyers and Administration Interrogation Rules, Part I; 
Constitution, Civil Rights, and Civil Liberties 

4-15-2008 Hearing Hearing on: H.R. 3189, the "National Security Letters 
Reform Act of 2007," Constitution, Civil Rights, and Civil Liberties 

1- 29-2008 Oversight Oversight Hearing on Reform of the State Secrets 
Privilege, Constitution, Civil Rights, and Civil Liberties 

2- 14-2008 Oversight Hearing on the Justice Department's Office of Legal 
Counsel, Constitution, Civil Rights, and Civil Liberties 

6- 26-2007 Oversight "Habeas Corpus and Detentions at Guantanamo Bay," 
Constitution, Civil Rights, and Civil Liberties 

11-8-2007: "Torture and the Cruel, Inhuman, and Degrading Treatment of 
Detainees: The Effectiveness and Consequences of 'Enhanced' Interrogation," 
Constitution, Civil Rights, and Civil Liberties 

10-18-2007 Oversight Joint Oversight Hearing on Rendition to Torture: The 
Case of Maher Arar, Constitution, Civil Rights, and Civil Liberties 


Mr. Franks. And I don’t challenge the Chairman’s motivations 
in the slightest. I believe that the Chairman wants to do the right 
thing. We may perhaps have a different perspective of it. 

But my big concern here is the whole direction of our country 
here. To suggest that the President of the United States is more 
committed to perpetrating torture than trying to protect the Amer- 
ican people is a ridiculous notion. And, yet, that has been the ulti- 
mate effect of a lot of these hearings. 

Let me also say that I was, of course, at the hearing that Mr. 
Addington appeared, and he did — he couldn’t remember exactly 
when he had been to Guantanamo. He said he had been there sev- 
eral times, Professor Sands. I’ve been to Iraq a couple times; I can’t 
recall exactly which years those were. Now, maybe that explains a 
lot of things. I don’t know, maybe I’m gathering wool. But I don’t 
remember exactly what year sometimes the places I’ve been. 
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What he did say was he had clear memory that he hadn’t said, 
“Do whatever is necessary.” I think that’s reasonable. 

And, unfortunately, here, in a country where we have the right 
to our own opinion, we sometimes suggest that that gives us the 
ability to consider ourselves unconstrained to the facts and the 
truth. And there is a difference. 

But, Mr. Feith, let me calm down here a little bit and just sug- 
gest that — I want to give you an opportunity to describe any more 
of the inaccuracies that you feel like you’ve been subjected to here. 

Mr. Feith. Thank you, Mr. Franks. 

I think that — I’ll give you a quick list of what I think are errors 
and distortions in Mr. Sands’s book. 

He says that this memo from Mr. Haynes was completely silent 
on the use of multiple techniques. And, Mr. Chairman, this is 
something that you just asked about, whether this memo talked 
about multiple techniques. The memo said that if multiple tech- 
niques were used, they would have to be used, quote, “in a care- 
fully coordinated manner.” 

Second, Mr. Sands says that I wanted the detainees to receive no 
protection at all under Geneva and that I worked to ensure that 
none of the detainees could rely on Geneva. On the contrary, I ar- 
gued that Geneva applied to the conflict with the Taliban, and 
what I said is they should not get POW status. That’s very dif- 
ferent. 

And what Mr. Sands said actually confirms my point, because 
the quote that he cited applied to al-Qaeda detainees, and there 
was a general view within the Administration that the Geneva 
Conventions did not apply at all to the al-Qaeda detainees. This is 
something that, ultimately, the Supreme Court disagreed with the 
Administration on, but it was not even a controversial issue at the 
beginning where — I mean, I don’t recall any part of the U.S. Gov- 
ernment making the argument that our conflict with al-Qaeda was 
governed by the Geneva Conventions. 

Mr. Sands says that if detainees do not get POW or common Ar- 
ticle 3 protections, then, quote, “No one at Guantanamo was enti- 
tled to protection under any of the rules reflected in Geneva.” 
That’s not true. There are various protections that they might get, 
including ICRC visits, repatriation after the conflict, possibly Arti- 
cle 5 tribunals and other matters. 

Mr. Sands says that I solidly resisted 

Mr. Nadler. The gentleman from Iowa has insisted on strict en- 
forcement of the 5-minute rule. I will have to 

Mr. Conyers. Mr. Chairman 

Mr. Nadler. I will have to 

Mr. Conyers [continuing]. Be given an additional 

Mr. Nadler. I will have to accede to his demand, and will do so 
with apologies to Members of the Subcommittee. 

And I will now ask for unanimous consent to give the gentleman 
from Arizona an additional minute to continue his questioning Pro- 
fessor Feith. 

Without objection, so ordered. 

Mr. Franks. Thank you, Mr. Chairman. I would respectfully 
yield back. 
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Mr. Feith. Mr. Sands said that I solidly resisted the idea of re- 
turning — 

Mr. Nadler. I’m sorry. The gentleman yielded back. 

Mr. King. Mr. Chairman, I would ask unanimous consent to ac- 
cede to Mr. Watt’s request of unanimous consent to allow the wit- 
ness to answer the question. 

Mr. Nadler. Without objection, the witness will have additional 
minute. 

Mr. Feith. I misinterpreted the comment about yielding back. 

Mr. Sands said I solidly resisted the idea of returning any de- 
tainees. The fact is I favored returning detainees and, in fact, wrote 
the policy for doing so. 

Mr. Sands says that Secretary Rumsfeld did not reject the Cat- 
egory 3 interrogation techniques in the SOUTHCOM proposal. But 
he did reject them. They were proposed, and he did not authorize 
them. By any common definition of “reject,” they were rejected. 

Mr. Sands says that I hoodwinked General Myers. I spoke to 
General Myers yesterday, and he says that he was, in fact, in 
agreement about Geneva. And the General authorized me to say 
that he believes the Sands book is wrong to say that he was hood- 
winked. 

Mr. Sands accuses me of circumventing Geneva. I never did that 
or advocated that. 

And with respect to common Article 3, while I raised the ques- 
tion while it was being debated before the President made his deci- 
sion in February 2007, later, when the issue came up again, my of- 
fice was active in raising the question about why common Article 
3 can’t be used, and if it can’t be used as a matter of law, why 
should it not be used as a matter of policy to define humane treat- 
ment. 

The Deputy Assistant Secretary of Defense for Detainee Affairs, 
who worked for me, Matt Waxman, was well-known within the Ad- 
ministration as somebody who was championing the idea that com- 
mon Article 3 could be used. 

And given that the entire case against me in Mr. Sands’s book 
relates to common article Article 3, this is an enormously impor- 
tant, and I do believe it impeaches him as a commentator. 

Mr. Nadler. The gentleman’s time has expired. 

I now recognize for the purpose of questioning for 5 minutes the 
distinguished Chairman of the full Committee, the gentleman from 
Michigan, Mr. Conyers. 

Mr. Conyers. Thank you, Mr. Chairman. 

Professor Feith, you said that there was no argument about the 
fact that al-Qaeda shouldn’t get any protection under the Geneva 
Convention until the United States Supreme Court said otherwise. 

Mr. Feith. No. What I said, Mr. Conyers, was that, at the time 
this was initially debated in the run-up to the February 2002 NSC 
meeting, where the President made his decision on this subject, I 
don’t recall any agency of the U.S. Government making the 
case 

Mr. Conyers. All right. 

Mr. Feith [continuing]. That our conflict with al-Qaeda was gov- 
erned by the Geneva Convention. 
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Mr. Conyers. Thank you. You don’t remember William Taft, gen- 
eral counsel of the State Department, ever arguing or presenting 
a contrary position? 

Mr. Feith. No. I don’t think he said that the Geneva Conven- 
tions apply to the conflict. 

Mr. Conyers. What about Alberto Mora, general counsel? 

Mr. Feith. I’m not aware that he made that argument either. 

Mr. Conyers. What about the Secretary of State, Colin Powell? 

Mr. Feith. I was in the meeting where this was discussed. And 
I reviewed my notes, and I didn’t see that he made that argument 
either. 

Mr. Conyers. So, in other words, you never heard any of these 
people or anybody else taking a contrary position? 

Mr. Feith. What happened was 

Mr. Conyers. Isn’t that right? 

Mr. Feith [continuing]. The lawyers in the Administration 

Mr. Conyers. Is that right? 

Mr. Feith. As I said, I do not recall any agency of the U.S. Gov- 
ernment making 

Mr. Conyers. Okay. I heard you say that. That’s fine. All right. 
We accept that. 

Now, let me just ask Professor Pearlstein, you mentioned the im- 
portance of these hearings, and I have too. Do these hearings pro- 
tect America more than torture does? Or what kind of thoughts do 
you have on this issue? 

Ms. Pearlstein. Let me explain why I think these hearings are 
important, if that’s an answer to your question. 

It is clear by the facts — and by the facts, I mean the facts as re- 
corded and kept by our own Government — that the United States 
has engaged in torture. Saying that we haven’t has not only proven 
false, it has done, in the judgment of the intelligence and military 
community members I have spoken with, significant harm to both 
our strategic and tactical interests in engaging in counterterrorism. 

What can we do to correct what is now an ongoing security prob- 
lem, namely, the United States’ reputation as a country that does 
engage in torture? I think that one of the most important things 
we can do is engage in fact-finding that ensures that the full record 
is known. 

As we sit here 7 years later, there are still many OLC memos 
from the Department of Justice and elsewhere that, to my knowl- 
edge, have yet to be made public on the public record. As we sit 
here, the reportedly two-volume-thick report by the CIA Inspector 
General on the treatment of detainees held in the secret program 
at sites that remain undisclosed has yet to be made public or, to 
my knowledge, even be fully disclosed to this body. 

Mr. Conyers. Thank you very much. 

Mr. Feith, as Under Secretary of Defense for Policy, is it not cor- 
rect that you were responsible for treatment of detainees? 

Mr. Feith. My office had some responsibility in that area, to- 
gether with the various other parts of the Defense Department. 

Mr. Conyers. Well, the Under Secretary of Defense, Stephen 
Cambone, testified before the Senate that the overall policy for 
handling of detainees rests with the Under Secretary of Defense for 
Policy. That was you. 
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Mr. Feith. There were a number of 

Mr. Conyers. Well, who else was it besides yourself? 

Mr. Feith. I’ll be happy to explain. 

My office had what was called primary staff responsibility, and 
we basically were in charge of pulling matters together for presen- 
tation to the Secretary. 

But the Secretary of the Army was the executive agent for ad- 
ministration of the detainee interrogation program. The secretaries 
of the military departments were in charge of ensuring appropriate 
training and the prompt reporting of suspected or alleged viola- 
tions. The combatant commanders were in charge of 

Mr. Conyers. I see. It was really spread out all over the place, 
wasn’t it? 

Mr. Feith. There were various responsibilities. 

Mr. Conyers. Yes, great. Okay. 

I ask for an additional minute, Mr. Chairman. 

Mr. Nadler. Without objection. 

Mr. Conyers. Could I elicit a response from Professor Sands on 
this and anything else you’ve heard here this morning. 

Mr. Sands. I would offer just a single response in relation to the 
question of the compatibility of the techniques that were author- 
ized on the 2nd of December, 2002, with the standard reflected in 
Geneva Convention common Article 3. 

I think I heard Mr. Feith this morning say — please correct me 
if I got it wrong — that you always believed Geneva Convention, in 
particular common Article 3, applied to the detainees in Gitmo. 
And that would certainly be a fine statement — or at least at the 
standard reflected in common Article 3. 

Mr. Feith. No, I didn’t quite say that. What I said was, when 
this was initially debated before the February 2002 NSC meeting, 
I raised the question — I had not come to a conclusion on the sub- 
ject. I considered it a difficult subject. But based on work that I 
had done on the Geneva Convention in the Reagan administration, 
I knew enough to know that there was an argument that common 
Article 3 might be useful or even legally applicable here, and I 
raised that question. 

So, in other words, I was open to the idea 

Mr. Nadler. Without objection, the gentleman will have an addi- 
tional minute so that this colloquy between Mr. Sands and Pro- 
fessor Feith will be completed. 

Mr. Feith. Okay. 

And then some years later, when the common Article 3 issue re- 
vived within the Administration, my office went further, because, 
when I had raised that question — this was a matter that was large- 
ly handled in legal channels, rather than policy channels. So when 
I raised the question to the lawyers that were handling it, they 
came back and said, “No, the common Article 3, by its language, 
doesn’t apply. It only applies to non-international conflicts.” 

Mr. Conyers. Okay. 

Mr. Feith. Later, when the issue came up, my office went beyond 
that. It said, “Even if it doesn’t apply as matter of law, might we 
not use it as a matter of policy?” And, again, the lawyers who were 
running the process said no. 

Mr. Conyers. All right. Okay, thank you. 
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Mr. Sands. I would simply note that those are fine words, in- 
deed, and they were not shared with me on the occasion. 

Let me make my point very, very simple. None of the techniques 
listed in the memo for approval and the three category 3 tech- 
niques not approved are compatible with the standard reflected in 
common Article 3 of Geneva. 

And you can test that in the simplest possible way: If any of the 
techniques were used on an American serviceman or servicewoman 
or an American national in any circumstances, this country, quite 
rightly, would say, “These standards are not being met. They are 
being violated.” 

I challenge Mr. Feith to identify a single military lawyer in the 
United States who would say these techniques all are compatible 
with common Article 3. 

Mr. Conyers. Mr. Chairman, I ask for another minute. 

Mr. Nadler. Without objection. 

Mr. Feith. If I heard you correctly, I’m amazed at that state- 
ment. Because the techniques that Mr. Sands just said are, on 
their face, incompatible, are — number one, yelling at the detainee, 
not directly in his ear or to the level that would cause physical pain 
or hearing problems. Another one, techniques of deception, in other 
words, telling the detainee, “Your buddy over there blew the whis- 
tle on you,” and it’s not true. That’s one of the techniques that 
went beyond the field manual that they were asking for permission 
for. Multiple interrogator techniques, which we understood was 
good cop/bad cop. This goes on in American jails every day. 

I mean, the suggestion 

Mr. Conyers. And they may be illegal, too. 

Mr. Feith. Well, the good-cop/bad-cop interrogation technique 
is — anyway, I find 

Mr. Conyers. Well, I didn’t mean that, but there are illegal tech- 
niques going on in American prisons and police stations that are 
clearly illegal as well. 

Mr. Feith. You’re quite right. Mr. Conyers, you’re making an 
enormously important point that I would like to sharpen. And that 
is, what we just read in the newspaper the other day, that there 
was a terrible case, I believe it was in Maryland, where somebody 
in a jail was murdered 

Mr. Conyers. Mr. Chairman, I will require another minute. 

Mr. Issa. If you don’t mind, I’m next. I’d be happy to let him fin- 
ish on my time, so we could move on. 

Mr. Conyers. I would like another minute. I want you to move 
on. 

Mr. Nadler. The Chairman of the full Committee requests an 
additional minute. If I don’t hear objection, I will grant it. 

Without objection. 

Mr. Conyers. Thank you. 

Mr. Feith. There was this case that we read about just the other 
day, that someone was murdered in a jail in Maryland. I want to 
make it clear that the essence of the argument that we are hearing 
this morning when people are saying things like, “The United 
States had engaged in torture,” I believe that statement is no more 
well-grounded and no more responsible than saying Maryland has 
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engaged in torture or murder because somebody in a Maryland jail 
got murdered. 

Mr. Conyers. All right. 

Mr. Feith. The fact is we had a clear policy from the top of this 
Government that was against torture, against illegality, against in- 
humane treatment. I don’t deny that there were terrible, reprehen- 
sible cases of abuse and bad behavior and possibly even torture in 
various places against detainees. None of them was sanctioned by 
law or policy. 

Mr. Conyers. Have you ever been considered an uncontrollable 
witness? 

Mr. Feith. Well, I’ve been on the receiving end of a lot of allega- 
tions that are easy to 

Mr. Nadler. The gentleman’s time has expired, and the witness 
need not answer the rhetorical-Question. 

Mr. Conyers. Why not? 

Mr. Nadler. The gentleman from California is recognized for 5 
minutes. 

Mr. Issa. Thank you, Mr. Chairman. 

Professor Feith, good to see you again. I’ll try to be short in my 
questions, short in the answers, and we’ll get through a couple of 
things that I think I would like to have on the record. 

First of all, have you ever been to Guantanamo? 

Mr. Feith. Once. 

Mr. Issa. Second of all, have you ever been to a briefing up in 
the House Select Intelligence hearing room? 

Mr. Feith. Yes. 

Mr. Issa. In those meetings, was now-Speaker Pelosi or Ranking 
Member Jane Harman present? 

Mr. Feith. Ms. Harman was present. 

Mr. Issa. And were techniques, enhanced techniques or treat- 
ment of detainees ever discussed at those meetings? Nothing more 
specific than that. 

Mr. Feith. I believe so. 

Mr. Issa. So your testimony here today is that Jane Harman, 
now a Chairwoman, in fact was aware of at least some of tech- 
niques that are today being characterized as torture. 

Mr. Feith. I believe so. 

Mr. Issa. Are you familiar with what the Iraqi Government au- 
thorized and allowed to be done to some of our prisoners of war and 
other detainees, civilian and military, in the first Gulf war? 

Mr. Feith. Not in any detail. 

Mr. Issa. Are you familiar to what has been done to some people 
caught by al-Qaeda? 

Mr. Feith. Well, we have seen videos of beheadings and the like. 

Mr. Issa. So it is very clear that we have documented proof of 
what is undeniably torture and murder by our enemies. Is that cor- 
rect? 

Mr. Feith. Yes. 

Mr. Issa. And if I understood you correctly earlier, you have a 
series of memos — they are in the record — that make it clear that 
you were neither authorizing torture nor inhumane treatment nor 
murder or any other crimes in anything other than these enhanced 
techniques which are on the record, were briefed to the Speaker, 
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certainly briefed to then-Ranking Member Jane Harman, that are 
the subject of essentially these hearings today. Is that correct? 

Mr. Feith. Yes. And the techniques were not an exception to the 
rule against torture or complying with the law. Those techniques 
were supposed to be done within the law and within the President’s 
decision that all detainees were to be treated humanely. 

Mr. Issa. Now 

Mr. Feith. So there was no excuse whatsoever for inhumane 
treatment. And if anybody abused these techniques, they were 
doing so in the violation of the policies set down by the President. 
And one of the key policies was complying with the law. 

Mr. Issa. And speaking of the law, I want to circle one more time 
back to the same point, because it is important to me today be- 
cause of what is being characterized as torture. 

The law requires any Administration — this one, the Clinton ad- 
ministration the Reagan administration — you are required to brief 
certain select Members of Congress, either the intelligence Commit- 
tees, both sides, or, if it is extremely sensitive, then a select group, 
which includes the Speaker and the Chair and Ranking Member of 
those Committees. Is that correct? 

Mr. Feith. I assume that’s correct. I’m not an expert on that 
area of law, but it sounds right. 

Mr. Issa. So you’re aware that these briefings occurred? 

Mr. Feith. Yes. 

Mr. Issa. Either of the other two professors aware of any claims 
that the briefings did not occur? In other words, do either of you 
have knowledge here today that Speaker Pelosi or then-Ranking 
Member Harman were not properly briefed, as required by law? It’s 
a yes or no. 

Ms. Pearlstein. I simply have no knowledge of those facts one 
way or another. 

Mr. Issa. Okay. 

Mr. Sands. I have never heard it said that, in relation to the in- 
terrogation of Detainee 063, that issue ever came to Congress. My 
understanding is that that issue did not come before Congress, but 
I don’t have hard information on that. 

Mr. Issa. Okay. I will just make, not in his testimony, but to go 
on the record, when I went to the Intelligence Committee, Select 
Intelligence Committee, within a matter of weeks I was both 
briefed on these techniques in excruciating detail, and that they 
were limited to certain areas, and briefed on the fact that this had 
been briefed and rebriefed to the Committee on a regular basis. 

So, here today, my question for Professor Feith is, do you know 
of any interrogations or any of these techniques that were ever 
used that, to your knowledge, failed to be briefed to the Congress, 
including the appropriate — at least the Speaker and Ranking Mem- 
bers? 

Mr. Feith. I have no particular knowledge on that, but 

Mr. Issa. Were you ever in any meeting where somebody said, 
“Oh, we can’t tell that to the Congress, we can’t tell that to the 
Speaker”? 

Mr. Feith. I don’t recollect anything of that kind. The general 
rule was that intelligence operations were briefed to a small group 
of the most senior 
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Mr. Nadler. The gentleman’s time has expired. 

Mr. Issa. I thank the Chairman. Regular order is fine. I yield 
back. 

Mr. Nadler. I will now recognize the gentleman from Alabama 
for 5 minutes. 

Mr. Davis. Thank you, Mr. Chairman. 

Professor Pearlstein, let me pick up on the last line of questions 
from Mr. Issa. Mr. Issa had a clever set of questions, I thought, 
that implied that the Speaker of the House and former Ranking 
Member of the Intelligence Committee may have had some knowl- 
edge about these knowledge of these techniques. 

Of course, he does not point out one very important detail. As he 
knows very well from his time on the Intelligence Committee, 
Members of Congress cannot share with their colleagues that 
which they learn on the Intelligence Committee. If they were to do 
so, they would be violating Federal criminal statutes, which most 
Members of Congress try to avoid doing. 

Mr. Issa. Will the gentleman yield for a moment? 

Mr. Davis. No, I will not. I would like to ask my questions. 

And that’s an important point, I think, to make. The issue is not 
whether certain selected members of the leadership were given a 
confidential briefing that they couldn’t share with their colleagues. 
The issue is whether the making of interrogation policy, the formu- 
lation of detainee policy was shared between the executive and leg- 
islative branch. I think it is in dispute that that did not happen. 

Professor Sands, you would agree with me, and you just said, I 
believe, that at no point did the Bush administration come to Con- 
gress and ask Congress to shape its position on whether Article 3 
applied, whether Geneva applied, whether or not the torture stat- 
utes applied, what the torture statutes meant, when Geneva 
meant. 

None of that was brought before Congress in a formal debate, 
was it, Professor Sands? 

Mr. Sands. If it was, I’ve not come across it. 

Mr. Davis. Professor Pearlstein, do you have any knowledge of 
Congress debating any of these subjects, or the Administration 
coming to Congress and asking for its input? 

Ms. Pearlstein. Not until Congress insisted upon it in 2005 
with the passage of the Detainee Treatment Act. 

Mr. Davis. An important point, Professor Feith, I understand 
there are some things you profess to be expert on; depending on the 
question, many things you profess to not be expert on. 

But there is this interest — may I see the Constitution, Mr. Chair- 
man? It is right in front of you there. Let me borrow it for 1 second. 

It is an interesting document. It has all kinds of good stuff in it 
that is incredibly relevant to a lot of disputes that we have. 

There is a provision that talks about the war-making authority. 
And it says, if I recall it correctly, that Congress shall declare war, 
that Congress shall raise and support armies, that Congress shall 
provide for the common defense. It’s pretty broad stuff. 

Professor Feith, tell me why the United States Congress should 
not have had a role in 2002, at the time these decisions were made, 
in shaping detainee policy? 
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Mr. Feith. I believe Congress did have a role. I mean, Congress 
should address any issues that it believes is important. And Con- 
gress can have hearings 

Mr. Davis. How can issues be addressed, Professor Feith, if Con- 
gress — 

Mr. Feith [continuing]. And Congress can have debates and Con- 
gress can propose legislation 

Mr. Davis. Sir, we can’t talk at the same time. 

How can Congress have a role if the policy debate is confidential, 
the Intelligence Committee Members can’t share it with their col- 
leagues? 

I don’t want to waste 5 minutes going back and forth playing 
word games with you, because I think you get the point. For Con- 
gress to be involved and to have a role, there has to be trans- 
parency. 

And certainly the Administration could have come to the United 
States Congress and could have said, “We have a disagreement 
over whether or not Article 3 should apply, whether Geneva should 
apply. Let’s have a debate about it.” That could have been done in 
a wide variety of 

Mr. Feith. But 

Mr. Davis. Let me finish my question, sir. 

You cite in your opening statement editorials written in 1987 
complimenting the Reagan administration for what I think was the 
correct position that it took regarding Protocol 1 of Geneva. That 
makes a point that I think you may have missed, sir. 

For The New York Times and The Washington Post to even be 
writing about this subject means that there was a debate and a 
discussion that aired in public view. If there had been a debate and 
discussion that aired in public view about what all of these provi- 
sions meant, it would have put in much more transparency. 

And I’m a little bit intrigued, also, by your arguments that, 
“Well, I wasn’t involved in formulating the detainee policy. I made 
some general arguments about Geneva.” 

I’ll close with an old story about Franklin Roosevelt. Mr. Roo- 
sevelt was campaigning for re-election in 1936 and got carried 
away in Philadelphia and made some rather extravagant campaign 
promises, and they got caught on tape. So he went back to his 
chairman, and Mr. Farley said to him, “Well, just deny you said it.” 
And he said, “Well, I can’t do that. It is on tape.” He said, “Well, 
then just deny you were ever in Philadelphia.” 

That’s what I think of, Mr. Feith, when I hear you today. 

Mr. Feith. Well, I think that’s very unfair, because 

Mr. Nadler. The time of the gentleman is expired. 

Mr. Conyers. I ask unanimous consent that the gentleman be 
given additional minute. 

Mr. Nadler. Without objection. 

Mr. Feith. I mean, on your point about things being done in se- 
cret, the President’s decision on February 7th, 2002, on the applica- 
bility of the Geneva Conventions and his point about common Arti- 
cle 3 and various other aspects of this were done in a public state- 
ment. There was nothing secret about it. The White House issued 
a statement to the world. Every Member of Congress could have 
seen that. If there was any concern, if there was any thought that 
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he had done anything wrong, there would have been nothing what- 
soever to stop any Member of Congress from asking a question, and 
you would have had an answer. And if you wanted to engage in 
that and say that the President made the wrong policy, nobody 
would stop 

Mr. Davis. Is that correct, Professor Sands, that in 2002 the Ad- 
ministration announced its position that its interpretation that Ge- 
neva would not apply to detainees? Was that on the record in 2002? 

Mr. Sands. I think the actual decision only came out much later. 
There were news reports that a decision had been taken, but what 
had not come out what was going on in July, August, September, 
October, November, and the decision to move, for the first time in 
American history since 1863, to abandon President Lincoln’s prohi- 
bition on cruelty. That happened on Mr. Feith’s watch. Torture oc- 
curred, and Mr. Feith is 

Mr. Davis. An additional 30 seconds, Mr. Chairman, just to re- 
spond. 

Mr. Nadler. Without objection. 

Mr. Davis. Professor Feith, this is the point that I think you 
miss. The issue wasn’t whether a piece of paper applied or whether 
a set of words were ritualistically invoked. The issue was what 
those words meant in application and in practice. That debate was 
an impossible one to have, because it wasn’t shared with the Con- 
gress at the time decisions were made. Only after 3 years of exten- 
sive newspaper reporting was the extent of the program crystal- 
clear. 

Mr. Feith. Mr. Davis, that’s just not correct. The Administration 
announced publicly the President’s decision when he made it. 
There are talking points that the White House issued. It was pub- 
lished on the White House and State Department Web sites. It is 
just not correct. And if Congress, any Member of Congress wanted 
to talk about it and debate it, they could have done so. And any 
inquiries that you would’ve made would’ve been answered. 

Mr. Davis. Professor, the issue was not the ritualistic invocation 
of the words. The issue was what they meant in practice, how it 
was informed, what “inhumane treatment” meant. To adopt a 
paper standard without inviting Congress to codify it statutorily 
was an important omission, in my opinion. 

Mr. Nadler. The gentleman’s time has expired. 

Mr. King of Iowa is recognized for 5 minutes — I’m sorry. I am 
sorry. Mr. Pence of Indiana is recognized for 5 minutes. 

Mr. Pence. Thank you, Mr. Chairman. There is no need to apolo- 
gize when you confuse me with Mr. King. 

Mr. Nadler. Excuse me. I would never confuse you with Mr. 
King. I simply didn’t see you. 

Mr. Pence. I thank the Chairman for this hearing, and thank all 
the witnesses for their testimony. 

Mr. Feith, I haven’t always found myself in agreement with your 
interpretation of events in recent years, but I am grateful for your 
service to the country, particularly in the matter about which this 
hearing has been convened. 

I want to get a little bit more into your testimony as someone 
that was centrally involved in this. Because I have to be honest 
with you, I went to law school, I graduated, I got the degree on the 
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wall, but I try to get over it. I try to not think like a lawyer. I try 
to think like an American in this job. And I try and find myself 
thinking in very plain terms. I think, you know, very few people 
back in my hometown worry too much about common Article 3 and 
Geneva. 

I want you to explain, if you can, before this hearing what was 
the significance of your conclusion that Geneva should cover the 
conflict with the Taliban, but because Taliban fighters didn’t wear 
uniforms, didn’t carry guns openly or operate within a chain of 
command or obey laws of war, that they didn’t qualify for POW 
privileges. 

Now, a lot of this comes across as really interesting law school 
debate, but we are talking about American lives. We are talking 
about people who got up every day to figure out new ways to kill 
Americans in uniform and in the streets of this country. This is not 
a theoretical debate. 

And I want to acknowledge to you that the decisions that you 
made, and more importantly the President made, were made with 
an eye toward the safety and security of this country. And to my 
way of thinking, we put real limitations on our ability to obtain in- 
formation to save American lives if we attached the letters “POW” 
to the people that were in our custody. 

Can you explain that, in as brief a time as possible? Because I 
have a very important follow-up. Why would it have been a bridge 
too far to say that these detainees at Guantanamo or elsewhere 
were POWs under the Geneva Convention? 

Mr. Feith. Mr. Pence, we had a number of large interests that 
we had to pursue simultaneously, and there was tension among 
those interests. One of them was we had an interest, obviously, in 
preserving the rule of law in America and making sure that laws 
were obeyed and that we, as a country, behaved humanly. And the 
President laid that down as a major interest. 

At the same time, we had just been attacked on 9/11, and it was 
clear that in this challenge the most important information that we 
needed in order to prosecute the war was in the heads of individ- 
uals. And if we captured terrorists, we had to interrogate them ef- 
fectively. 

There was tension between effective interrogation and complying 
with the law. We had to make sure that people understood that 
they needed to be vigorous in pursuing that information but they 
needed to be vigorous within the law. And it was clear that people 
could be vigorous beyond the law, and that was not permitted. 

Mr. Pence. Well, let me interject, if I can, Mr. Feith. To get to 
this issue of POW, had it been the conclusion of the Administration 
to denominate these detainees as POWs, as some in Congress 
would prefer that they did? Could we have exerted any pressure to 
obtain any information beyond name, rank and serial number? 

Mr. Feith. No, one other problems that — I mean, had the detain- 
ees been entitled to POW status under the law, they would’ve got- 
ten it. But, as I said — and this gets to the important point that 
you’re raising — the question was, should we give POW status to 
people who are not entitled to it? 

And one the major arguments against it is, if you had given 
POW status to people who are not entitled to it under Geneva, you 
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would effectively be precluding interrogations of them, because 
POWs are not held for purposes of interrogation. POWs had held 
simply to keep them out of combat. The people we were holding on 
the war on terrorism were being held for two main reasons: to keep 
them out of combat and to interrogate them. 

Mr. Nadler. The gentleman’s time 

Mr. Franks. I ask the gentleman be given additional time. 

Mr. Nadler. How much time? 

Mr. Pence. Could I have another 3 minutes? I, kind of, kept 
count on the last one. It went about 3 over. 

Mr. Nadler. Why don’t we do 2 minutes and we’ll see how it 
goes? 

Mr. Pence. Thank you, Mr. Chairman. 

Mr. Nadler. Without objection, the gentleman will be awarded 
an extra 2 minutes. 

Mr. Pence. To get to the point here, though, Mr. Feith, had they 
been entitled to POW status under Geneva under the law, they 
would have been required to. But to have extended the status of 
POW would’ve taken the United States America out of the interro- 
gation business 

Mr. Feith. Correct. 

Mr. Pence [continuing]. With regard to the people who had all 
the information about past and future attacks against this country. 

Mr. Feith. That’s correct. 

Mr. Pence. Let me say clearly, I want to associate with com- 
ments of the Ranking Member, that torture is illegal, torture is 
banned by various provisions of the law. I support that. I associate 
myself strongly with your statement that it is imperative that the 
United States America be about the rule of law. 

But it’s also imperative that anyone looking into this hearing un- 
derstand that to have gone as far as many would have you have 
gone that day and had the President gone to extend POW status 
to detainees in Guantanamo Bay would have meant that Khalid 
Sheikh Mohammed could not have been interrogated beyond his 
name, rank and serial number. 

Is that correct? 

Mr. Feith. I believe so. 

Mr. Pence. And so, I just want people to understand this. And 
as I have mused at previous numerous hearings on this topic and 
will muse again this week at another, it is seems to me that, when 
you look at the terrorist handbooks that have been uncovered and 
found, they train — isn’t it your understanding, Mr. Feith — to en- 
dure pressure, to endure interrogation, and also to claim that they 
were tortured, regardless of the circumstances of their incarcer- 
ation. 

And it seems to me that it is imperative, as Mr. King said before, 
that we remember that we are talking about protecting the Amer- 
ican people and doing so in a way that reflects favorably on the 
United States, that shows our devotion to the rule of law, our ven- 
eration for the Geneva Conventions, but also recognizing that to 
have extended the status that many would us have extended would 
have constrained us from any interrogation beyond rank and serial 
number. 

Mr. Feith. That’s correct. 
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Mr. Nadler. Gentleman’s time has expired. 

Mr. King. Mr. Chairman, point of order. 

Mr. Nadler. The gentleman will state his point of order. 

Mr. King. Mr. Chairman, in your opening remarks you made the 
statement that signs and demonstrations would be disallowed in 
this room. I know it is out of the sight of the Chairman, but there 
is a sign 

Mr. Nadler. I’m sorry. Say that again. You spoke too fast. You 
know what? 

Mr. King. Okay. In your opening statement 

Mr. Nadler. No, no, I heard that. You then said, I know 
that 

Mr. King. It is out of the vision of Chairman, so I wouldn’t hold 
you responsible to be able to see it. They have just pulled the sign 
down that was posted on the back of a chair, and it has been there 
for some time. 

Mr. Nadler. The back of the chair? 

Mr. King. On the front chair of the chair, where one sits with 
their back leaning against it. I would ask that that sign be re- 
moved from this room. 

Mr. Nadler. I don’t see any sign. 

Mr. King. They have just taken it down. It’s on the chair directly 
across from me. The gentleman’s picking it up, in the red tie. I’d 
ask that it be removed. 

Mr. Nadler. All right. He is leaving, so I won’t have to rule on 
that. 

I will remind everyone no demonstrations, no visible signs. I’d 
have to repeat that again. 

Mr. Conyers. Mr. Chairman, could we give an additional minute 
so that Mr. Pence’s question can be responded to? 

Mr. Nadler. Without objection, if anybody remembers what the 
question was. 

Ms. Pearlstein. Thank you. I’m happy to respond. 

Let me just, in particular, clarify one point about the significance 
of the designation of the detainees as POW under the law, which 
I think does matter. 

The critical distinction under the Geneva regime — there are four 
conventions; two are relevant here: the convention on POWs and 
convention on civilians, essentially anybody else who is not a POW 
caught up in armed conflict. 

The critical significance between declaring somebody a POW and 
declaring them any other detainee in U.S. custody is that a POW 
cannot be prosecuted for engaging in lawful acts of war. Our sol- 
diers can’t be criminally tried for engaging in lawful combat. 

It is not a distinction between the treatment of POWs and the 
treatment of anybody else that common Article 3 and a host of 
basic protections for the humane treatment of detainees apply. 
They apply to POWs. They apply equally to everybody else. 

There is nothing under law, in my judgment, to be gained, even 
if one believes that coercive interrogation is useful — and I believe 
it is not — there is nothing to be gained under law by denying those 
POW protections. The same standards of treatment apply. 

Mr. Pence. Well, if I could ask Professor Pearlstein 
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Mr. Nadler. Without objection, the gentleman will have 1 addi- 
tional minute. 

Mr. Pence. I thank the Chairman for his extraordinary courtesy, 
and the Chairman of the full Committee. 

Am I right to understand, as Mr. Feith has testified, that the 
status of POW would essentially eliminate any interrogation, any 
pressure whatsoever, beyond the obtaining of name, rank, serial 
number, as the cliche is known? 

Ms. Pearlstein. There is no prohibition under the third Geneva 
convention for the protection of prisoners of war, against asking 
prisoners of war questions. You can no more coerce a prisoner of 
war into answers those questions than you can coerce 

Mr. Pence. But it would be — excuse me for interrupting — it 
would be constrained from being placed under any kind of pressure 
whatsoever, they could be asked questions, but they could not be 
put any kind of pressure as a POW. 

Ms. Pearlstein. Nor can they be subject to cruel, inhumane, de- 
grading — 

Mr. Pence. Are you effectively, then, eliminating all interroga- 
tion of prisoners who have information about the next terrorist at- 
tack on this country? 

Ms. Pearlstein. Not necessarily at all. As most of the — in fact, 
all of the FBI investigators with whom I spoke and the vast major- 
ity of military investigators with whom I spoke described, many de- 
tainees are interested in speaking and have information to share. 

It is not the case that the limit of human intelligence collection 
is either you torture them and treat them cruelly and get informa- 
tion or you get no information at all. That’s not the difference. 

Mr. Nadler. The time 

Mr. Pence. Excuse me. 

Mr. Nadler [continuing]. Of the gentleman has expired. 

Mr. Pence. I appreciate it. 

Mr. Nadler. The Chair now recognizes for 5 minutes the 
gentlelady from Florida, Ms. Wasserman Schultz. 

Ms. Wasserman Schultz. Thank you, Mr. Chairman. 

Professor Pearlstein, it seems pretty simple, from what you’re 
saying, as inconvenient as the minority might find treating detain- 
ees humanely and not torturing them, doesn’t it just boil down to 
that you can question a POW, you can question a detainee, you just 
can’t torture them and treat them inhumanely? Is this what you’re 
saying? 

Ms. Pearlstein. That’s the simple answer. I think the designa- 
tion of POW in that question is a significant distraction from the 
question of how can any detainee in U.S. custody in the course of 
armed conflict be treated. The answer to that question is provided 
in common Article 3, in our own laws and constitutions, in the con- 
vention against torture, and the Army’s own field manual. 

Ms. Wasserman Schultz. Is it not possible to get information 
from a detainee without torturing them? 

Ms. Pearlstein. The experts that I have spoken to — and I don’t 
portend to be one myself — assure me that the only thing torture 
guarantees you is pain — that, according to Joe Navarro, a long-time 
FBI interrogator — and that, on the contrary, the most effective 
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techniques tend to, in fact, invariably involve no torture or cruel 
treatment. 

Ms. Wasserman Schultz. Thank you. 

Professor Feith, I want to, sort of, get to the kernel of the infor- 
mation that we need here, and that’s the role that you played or 
did not play in making the recommendations and developing the 
Administration’s policy on interrogation. 

There was a recent report of the Department of Justice Inspector 
General Glenn Fine that described the role of the NSC’s principles 
committee and policy coordinating committee in formulating the in- 
terrogation policy for the Administration. 

What was the role of the NSC in developing and implementing 
interrogation policy? And did you participate in any of those discus- 
sions? And who else participated as you did? 

Mr. Feith. The first time that I believe that the principles com- 
mittee or the National Security Council got involved in this matter, 
at least the first time that I know of, that I can recollect, is the 
February 2002 meeting that we’ve been discussing. When it came 
to 

Ms. Wasserman Schultz. Did you participate in any 

Mr. Feith. I was at that meeting. 

Ms. Wasserman Schultz. Who else participated? 

Mr. Feith. It was the whole National Security Council. 

Ms. Wasserman Schultz. Who? 

Mr. Feith. The President chairs it, Secretary of State Powell, 
Secretary of Defense Rumsfeld, General Myers as the Chairman of 
the Joint Chiefs. 

Ms. Wasserman Schultz. Were any of the legal opinions of the 
Department of Justice on interrogation discussed at any of those 
meetings? 

Mr. Feith. I believe so. 

Ms. Wasserman Schultz. Did you raise any concerns about the 
legality or consequences of the Administration’s interrogation pol- 
icy at any of those meetings? You represent in your testimony you 
strongly advocated 

Mr. Feith. I don’t believe that interrogation techniques as such 
were discussed there. 

Ms. Wasserman Schultz. Interrogation policy. If interrogation 
policy was discussed, what would have been discussed, if not inter- 
rogation techniques? 

Mr. Feith. Well, I don’t recall precisely, but it would not surprise 
me if what was discussed at that time related to the kinds of ques- 
tions that Mr. Pence was asking, which was if these people are 
POWs, does that mean you can interrogate them. 

Ms. Wasserman Schultz. I am asking you a specific question. 
Did you, at any of these meetings, raise concern about the direction 
that the Administration’s interrogation policy was going, whether 
it was on techniques, whether or not they were going in the right 
direction, whether or not they were going too far. You do represent 
in your testimony that you were a strong Geneva Convention advo- 
cate. 

Mr. Feith. Correct. Those concerns were certainly raised. 

Ms. Wasserman Schultz. Are you? 
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Mr. Feith. We were quite emphatic that it is important that we 
comply with the Geneva Convention; be seen to comply. That we 
not make arguments that would bring disrespect to the Geneva 
Convention. 

Ms. Wasserman Schultz. So was your advice ignored? 

Mr. Feith. No, on the contrary. The President rejected the advice 
that he got from some of the lawyers in the Administration not to 
apply the Geneva Convention to the conflict with the Taliban. 

Ms. Wasserman Schultz. The President rejected that? 

Mr. Feith. The President rejected that. What the President de- 
cided on that point was in line with what General Myers and I and 
Secretary Rumsfeld had advocated in the meeting, which is that we 
should not refuse to apply the Geneva Convention to the conflict 
with the Taliban because we argued that Afghanistan was a party 
to the Convention. The Convention is part of U.S. Law. 

Ms. Wasserman Schultz. Secretary Rumsfeld rescinded his No- 
vember 2002 approval of additional interrogation techniques on 
January 15, 2003, and he convened a working group. What role did 
you play in that working group? 

Mr. Feith. I don’t believe that I ever attended any of those work- 
ing group meetings. I am fairly confident I didn’t attend any of 
them. 

Ms. Wasserman Schultz. What role did the Office of Legal 
Counsel advice or memos play in the deliberations of that group? 

Mr. Feith. I wasn’t in on the meetings 

Ms. Wasserman Schultz. So you don’t know anything about 
that group itself? 

Mr. Nadler. The time of the gentlelady has expired. Without ob- 
jection, she will have one additional minute if she wants it. 

Ms. Wasserman Schultz. Thank you very much. 

I just want to ask you one additional-Question. Newsweek Maga- 
zine has reported that your office sent an urgent e-mail directing 
the Defense Department staff not to read or discuss the report on 
Abu Ghraib abuses by Major General Tagubu. Why did your office 
do that? 

Mr. Feith. I am glad you raise that because that doesn’t ring any 
bells at all. I don’t know about that memo. Maybe there was a 
memo sent by somebody in my office. I was very surprised when 
I saw that in the testimony. 

Ms. Wasserman Schultz. The Newsweek report is inaccurate. It 
shortly after the Tagubu report leaked in early May, your subordi- 
nates sent an urgent e-mail around the Pentagon warning officials 
not to read the report. 

Mr. Feith. I am not aware of that 

Ms. Wasserman Schultz. You have never seen any e-mail like 
that? 

Mr. Feith. I don’t remember seeing any e-mail like that. 

Ms. Wasserman Schultz. You don’t remember. 

Mr. Feith. I was completely surprised. 

Mr. Nadler. Will the gentlelady yield? 

Mr. Feith. Sometimes press reports are wrong. 

Mr. Nadler. When you saw Newsweek or others report that your 
subordinates sent such a memo, you didn’t check into it? 
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Mr. Feith. To tell you the truth, I don’t remember even hearing 
about it until I read Professor Pearlstein’s testimony. 

Ms. Wasserman Schultz. I am finished 

Mr. Nadler. The gentlelady’s time has expired. I now recognize 
the gentleman from Iowa, Mr. King, for 5 minutes. 

Mr. King. Mr. Chairman, with consent, I would be happy to yield 
to another Democrat witness and temporarily pass my turn. 

Mr. Nadler. Are you yielding your time? 

Mr. King. Just temporarily passing my turn. 

Mr. Nadler. Either you yield your time or you will ask your 
questions now. 

Mr. King. Mr. Chairman, I would be happy to take advantage of 
this 5 minutes that you so graciously allowed me, and I will start 
this out this way: 

Mr. Sands, I am looking through your written testimony. I am 
not able to find this. But this is what I think I heard you say and 
I would ask you if you can clarify or agree. 

Speaking of Mr. Feith, when you said, and I believe this is what 
I heard, al-Qaeda are not entitled to Geneva Convention protection 
at all, would that be the exact quote that I heard from you and is 
that in your written testimony and I missed? 

Mr. Sands. I will happily give you the exact quote again. It is 
from an abstract, which I will give if the Committee wishes it, the 
point is that, “the al-Qaeda people were not entitled to have a con- 
vention applied at all, period.” I interpreted that to include the 
rules reflected in Common Article 3. The reason it was of interest 
to me was that my book was about an al-Qaeda individual. 

Mr. King. At least, in essence, I have characterized this rel- 
atively accurately, and I think Mr. Feith agrees with that by 
watching his head nod. 

I take you back to a statement that you made in response to Mr. 
Yoo’s testimony in the previous hearing. By the way, we are still 
looking for that letter that was copied to us. I have no doubt it was 
sent, but there is a copy in my testimony. 

In any case, you say that Mr. Yoo is incorrect, and when he char- 
acterizes you as having interviewed him for the book. And here’s 
the quote that says, “Over hundreds of hours I conversed or de- 
bated with many of those most deeply involved in that memo’s life. 
They included, for example, the Deputy Assistant Attorney General 
at DOJ, Mr. Yoo.” Accurate statement from your testimony. 

So, Mr. Sands, I would ask can you understand how it would be 
that Mr. Yoo might have misunderstood, having missed that nu- 
ance “I conversed or debated” in that phrase? 

Mr. Sands. I think there is a great difference between the word 
“interviewed” on the one hand and the words “conversed or de- 
bated” on the other hand. 

Mr. King. Would you concede, perhaps, if he is debating you, he 
didn’t think about whether or not he was being interviewed for a 
book and that statement “conversed or debated?” To me, that is a 
nuance. 

Mr. Sands. I am happy to read you what he said. 

Mr. King. I am going to run out of time and I don’t expect the 
Chairman is going to grant me an additional minute so I’m going 
to have to trudge onward here. 
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I would point out that I think perhaps Professor Feith has cho- 
sen his words as carefully as you, Mr. Sands. I would turn to Mr. 
Feith and ask him if he can clarify the statement that the al-Qaeda 
are not entitled to Geneva Convention protection at all. 

Mr. Feith. The decision that the President made on February 7, 
2002, was that the Geneva Conventions don’t apply to our conflict 
with al-Qaeda. The lawyers in the government made a distinction 
between the conflict that we had worldwide with al-Qaeda and the 
conflict we had with the Taliban in Afghanistan. And what the 
President said is the Geneva Conventions do not apply to our con- 
flict worldwide with al-Qaeda, because al-Qaeda is not a party to 
the Geneva Conventions. It does apply to our conflict with the 
Taliban. 

Now I understand that there is a controversy over whether Com- 
mon Article 3 should apply even to groups like al-Qaeda. What I 
am saying is at the time, I don’t recall that anybody in the Admin- 
istration made that argument. The people who counted, the law- 
yers who worked this, and I did not work this with them other 
than ask a question why not use Common Article 3. But the law- 
yers who actually worked this came up with a recommendation and 
the President in his statement cited the Justice Department’s con- 
clusion that Common Article 3 did not apply. 

I realize that reasonable people differ on the subject, as I said, 
and the Supreme Court ultimately said the Administration was 
wrong on the subject. But when I was talking with Mr. Sands, I 
was reflecting the views of the President on the subject. 

Mr. King. Thank you, Mr. Feith. Now there has been some dis- 
agreement in your opening statement, yours with Mr. Sands, on 
who said what, when. Would you like to address that. Are you will- 
ing to stand on the statements that are part of your testimony and 
your rejection of Mr. Sands’ accuracy of those? 

Mr. Feith. I think that Mr. Sands essentially confirmed that 
what he said was inaccurate because he said that I said that no 
one at Gitmo was entitled to any Geneva Convention protections at 
all. Then, when he was asked to produce the statement, he pro- 
duced a statement that applied only to al-Qaeda. 

Mr. King. Mr. Sands, would you release those tapes? 

Mr. Sands. I have already said so. If the Committee wishes to 
have a copy, I would make them available to the Committee. 

Mr. King. This Committee Member would like to have a copy. 

I thank you very much. I thank all the witnesses for your testi- 
mony, and yield back the balance of my time with time left over, 
and I credit it to the Chairman, Mr. Conyers. 

Mr. Conyers. Mr. Chairman, I ask unanimous consent that the 
tapes in question be made a part of the record.* 

Mr. Nadler. Without objection. 

The Chair now recognizes the gentleman from Minnesota, Mr. 
Ellison. 

Mr. Ellison. Thank you, Mr. Chairman. 


*The tapes submitted by Mr. Conyers have been made a permanent part of this hearing 
record and are available at the Committee. 



116 


Mr. Feith, just to clear this up, do you concede that people des- 
ignated as POWs are subject to questioning by authorities that 
have them in custody? 

Mr. Feith. They can be questioned. According to the Geneva 
Convention, no form of coercion to secure information can be used. 

Mr. Ellison. So you agree they can be questioned, you just be- 
lieve they ought — well, I think your answer is clear on the record. 
Thank you. 

Let me also ask this question. In an earlier hearing, we had 
Colonel Wilkerson here, and I heard you object to being here be- 
cause of his presence. Was that true? 

Mr. Feith. Yes 

Mr. Ellison. What is your objection to Colonel Wilkerson? 

Mr. Feith. That was laid out in a letter that I sent. 

Mr. Ellison. I want to hear it now. 

Mr. Feith. Fie has made a number of very personal and vicious 
remarks. He has accused me of being a card-carrying member of 
the Likud party in Israel and he has accused me of having loyalty 
to Israel rather than the United States. I think that is a vicious, 
false, and bigoted remark. 

Mr. Ellison. Is that the only basis for your objection? 

Mr. Feith. He made other nasty statements too. I don’t think I 
am interested in rehearsing all of them. 

Mr. Ellison. I don’t really care if you are interested. He was a 
witness, you are a witness. You gave a public reason for not being 
here. And I think the Committee is entitled to know what it is. 

Mr. Feith. I think that remark, in and of itself, establishes why 
I think he was not an appropriate person for this. 

Mr. Ellison. Is there anything he said with regard to your role 
in the policy regarding detainee questioning that caused you to 
refuse to appear on the panel? 

Mr. Feith. I believe he has made a number of very reckless re- 
marks describing top Administration officials as war criminals, and 
I just think that it’s — I think he is a reckless guy. I mean in the 
hearing here he said an absolutely extraordinary thing. He said 
that he had to violate the rules when he was a soldier in Vietnam 
not to shoot a 12-year-old girl. He said it two or three times. 

Mr. Ellison. Mr. Feith, that can’t be the basis of your objecting 
to being here. 

Mr. Feith. It is a sign of the kind of irresponsibility. 

Mr. Ellison. I control the time, Mr. Feith. I am trying to get at 
why you objected to being here. One is a personal comment that 
he made about you, another one is that you think he criticized 
some members of the Administration and you didn’t appreciate 
that criticism. 

Mr. Feith. Third, he speaks recklessly. 

Mr. Ellison. Is there anything that he said about your role with 
regard to detainee interrogation that was the basis of your refusal 
to appear? 

Mr. Feith. He is lumping me together with other people in the 
Administration that he said reckless things about, about war 
crimes and the like. 

Mr. Ellison. So I am trying to get into did he make a statement 
regarding your role? 
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Mr. Feith. Why don’t you tell me what you have in mind. 

Mr. Ellison. Why don’t you tell me the truth. I am trying to fig- 
ure out 

Mr. Franks. Regular order here. Badgering the witness here. 

Mr. Ellison. We are not in court. 

Mr. Nadler. The gentleman will suspend. 

This is not a courtroom. I don’t think badgering the witness is 
an objection. 

Mr. Franks. But he is certainly doing that. 

Mr. Nadler. The gentleman will continue. 

Mr. Ellison. Moving along. I am just going to say there is noth- 
ing that he said about your role in regard to detainee questioning 
policy that formed the basis of your refusal to appear, it’s just you 
don’t like him so you didn’t appear. That is what I gather. 

Mr. Feith. That is not what I said. 

Mr. Ellison. Then make the record clear, Mr. Feith. 

Mr. Feith. I don’t understand what you are getting at. 

Mr. Ellison. It doesn’t matter whether you understand, you 
have to answer the question or refuse to. What is the factual basis 
with regard to detainee policy? 

Mr. Feith. I laid it out in the letter that we sent you. I will pull 
the letter out. 

Mr. Ellison. So you are refusing to answer now. Are you refus- 
ing to answer? 

Mr. Feith. I will read you what I said. 

Mr. Ellison. The answer is I am trying to get at the facts as 
to why he refused to appear with Colonel Wilkerson, not at who he 
didn’t like or any kind of personal invectives. 

Mr. Feith. Mr. Ellison, here’s what my lawyer said in his letter 
to Chairman Conyers: What I object to is not that Mr. Wilkerson 
disagrees with Mr. Feith about the issues. In discussion of issues 
of public importance, disagreements are inevitable and welcome. 
But what should neither be expected nor tolerated are the kinds of 
personal vicious, groundless attacks that Mr. Wilkerson has repeat- 
edly directed at my client. 

Mr. Ellison. That is all, Mr. Feith. You have pretty much made 
it clear, it is personal invective. In your book, War and Decision, 
you state that Attorney General John Ashcroft said the main prob- 
lem with applying the Geneva Conventions is that it would pre- 
clude effective interrogation. I want to make sure I understand 
that correctly. Did Attorney General Ashcroft tell you that pris- 
oners could not be effectively interrogated under Geneva Conven- 
tions? 

Mr. Feith. I think what he was addressing was under POW — 
if they had POW status under the Geneva Convention. 

Mr. Ellison. The first thing you told me is you can question a 
POW. We don’t have to retry that. I want to know, did the Attor- 
ney General tell you that prisoners could not be interrogated at Ge- 
neva Conventions? 

Mr. Feith. I believe he was saying they couldn’t be interrogated 
effectively. 

Mr. Ellison. Did he tell you? 

Mr. Feith. They couldn’t be interrogated effectively if they had 
POW status. 
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Mr. Ellison. So he said to you they could not be interro- 
gated — 

Mr. Feith. It wasn’t to me. 

Mr. Ellison. I am going to finish my question. Did Attorney 
General Ashcroft tell you that prisoners could not be effectively in- 
terrogated under Geneva? 

Mr. Feith. If they had POW status. 

Mr. Ellison. All right. Now do you know why he was under the 
impression that they could not be interrogated effectively if they 
are in the circumstance you described? 

Mr. Feith. I believe it is because the general view, as I under- 
stand it, of the lawyers in the military 

Mr. Ellison. Is it because 

Mr. Feith. May I please answer your question? 

Mr. Ellison. Is it because you cannot use coercive methods? 

Mr. Nadler. The time of the gentleman has expired 

Mr. Ellison. One more minute. 

Mr. Nadler. Without objection, the gentleman may have 1 addi- 
tional minute. 

Mr. Issa. I object. It’s timely. I object. 

Mr. Nadler. The gentleman’s objection is heard. 

I recognize the gentleman from Virginia for 5 minutes. 

Mr. Ellison. Mr. Chairman, can I be heard? How come every- 
body gets an extra minute but I don’t? 

Mr. Nadler. Because no one objected. The gentleman from Cali- 
fornia objected to the request for unanimous consent for an addi- 
tional minute. The Chair has no power beyond that. 

Mr. Ellison. Mr. Chairman, it has been a practice in this hear- 
ing people have had an extra minute. 

Mr. Nadler. I understand that. And previously when I requested 
or someone requested unanimous consent, no objection was heard. 
In this instance, for some reason, an objection was heard. Appar- 
ently, continues to be heard. 

Mr. Issa. Mr. Chairman. 

Mr. Nadler. The gentleman from California. 

Mr. Issa. In the spirit that we are going to have a normal-Ques- 
tion and answer, I certainly want a proper opportunity, and would 
withdraw my objection at this time. 

Mr. Nadler. I thank the gentleman for withdrawing his objec- 
tion. 

Without objection, the gentleman from Minnesota has an addi- 
tional minute. 

Mr. Ellison. Mr. Feith, do you know why the Attorney General 
would believe that you could not effectively interrogate a detainee? 

Mr. Feith. I would assume that he was reflecting the view of our 
military lawyers that the way the Geneva Convention provision on 
POW interrogation reads, you can’t even offer any kind of induce- 
ment, positive or negative, to a POW to answer a question. You 
can’t say we will give you cigarettes if you answer the question. 
Anything of that type. 

And so the view that many people have is that unless a detainee 
is completely voluntary and offering information, you are not going 
to be able to get any information from him if he has POW status. 

Mr. Ellison. Ms. Pearlstein, do you have any reaction to that? 
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Ms. Pearlstein. I guess I have two reactions. One is that to clar- 
ify, if I may, Mr. Feith’s testimony. He was speculating that the 
reason that the Attorney General believed that interrogation would 
not be effective if conducted as against a detainee who is a estab- 
lished POW was because he imagined that was the advice that the 
military lawyers were giving. First, that is supposition. 

Secondly, based on my own extensive conversations with military 
lawyers, I have not encountered one who would have taken that po- 
sition. So I leave that as an open question before the Committee, 
what position a military lawyer would take with respect to the effi- 
cacy of interrogation under Geneva 3. 

Mr. Nadler. The time of the gentleman has expired. The Chair 
now recognizes for 5 minutes the gentleman from Virginia. 

Mr. Scott. Thank you. Thank you, Mr. Chairman. Professor 
Feith, does the present policy of the United States allow torture or 
not? 

Mr. Feith. It does not 

Mr. Scott. What you call aggressive techniques or humane 
treatment doesn’t make a technique that everybody considers tor- 
ture not torture just because you described it. There are a lot of 
memos that have been discussed. Was the policy changed as to 
what techniques would be allowable? That is to say, were there 
some techniques that have previously been prohibited that would 
be allowed under your guidance? 

Mr. Feith. There were various changes in detainee policy. But 
what didn’t change was the directive that everybody had to comply 
with the law. Torture was against the law. Everybody had to give 
the detainees humane treatment. That didn’t change. 

Mr. Scott. Was there any functional difference then as to what 
was allowed and what was not allowed? 

Mr. Feith. Yes. Absolutely. There were various discussions of 
what was allowed and not allowed. 

Mr. Scott. Those concepts were there before, they were there 
after. Was there any functional difference in what was allowed and 
what was prohibited before allowed under the new interpretations? 

Mr. Feith. Yes. 

Mr. Scott. What? What was the difference? 

Mr. Feith. Initially, the interrogators at Gitmo were operating 
under the Army Field Manual. General Hill, in October 2002, sent 
up a memo and said the techniques that we are using under the 
Field Manual are not adequate with respect to a small number of 
especially important detainees and we would like to use some addi- 
tional techniques that are within the law but beyond the limits of 
the field manual. 

They were considered. Secretary Rumsfeld approved some of the 
techniques that were before him and then later, when Secretary 
Rumsfeld was told there was concern on some of the part of service 
lawyers about the legality of the arrangement that he had just ap- 
proved, he, in the middle of January of 2003, said, If there are con- 
cerns among lawyers, then I want it stopped. I want all the new 
procedures stopped. I want all the relevant lawyers brought to- 
gether in a working group. I want them to study this matter and 
I want them to come back to me. 
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I think his reaction was actually very admirable. He did exactly 
what I think any of you and any of us concerned about civil lib- 
erties and respect for the law would have done. He was told there 
was unease. He said if there’s unease, I want all the new proce- 
dures stopped. I want this studied. If there are people who are not 
part of the original process who should be part of the process, I 
want them brought in. 

Mr. Scott. Is it your testimony that it was based on everybody 
else, the interpretation of everybody else in the world, that there 
was no policy of the United States that people would be subjected 
to techniques that everybody else in the world considered torture? 

Mr. Feith. By the way, if you are talking about waterboarding, 
that was one of the techniques mentioned that Secretary Rumsfeld 
did not approve. When the memo came up, he rejected that. 

Mr. Scott. Let me ask a more direct question. To the best of 
your knowledge, were any detainees tortured? 

Mr. Feith. My understanding is that there were detainees who 
were killed and murdered. I base that, in part, on what Professor 
Pearlstein said, and various news reports. 

Mr. Scott. What happened to those? 

Mr. Feith. What we did is what a proper government does under 
these circumstances. Those things were investigated, people were 
identified as criminally culpable, they were prosecuted, and when 
convicted, punished. 

Mr. Scott. Why do they think they could do what they did? 

Mr. Feith. I don’t believe that they necessarily believe they could 
do what they did. They just did it. There are people who do bad 
things that are against law and against policy. 

Mr. Scott. Let me ask Professor Pearlstein. Why did the people 
who were doing that torturing think they could do what they did? 

Ms. Pearlstein. Well, I think there were different reasons that 
people acted as they did. But I think there is no question that part 
of the reason that some acted as they did was that they believed 
they had the authority to do so. 

If I may, just from the report you have in your record, I sub- 
mitted it with the testimony in 2006 , in one of the court martial 
proceedings against a young officer, chief warrant officer, young 
troop, Chief Warrant Officer Welshoff for the murder of one of the 
detainees, Welshoff claimed that he was not at all trained for the 
interrogation of captured detainees. 

This is the young soldier put on trial for the murder of a de- 
tainee stuffed into a sleeping bag wrapped with rope and suffocated 
to death. He testified that he understood that he was authorized 
to force this detainee into a sleeping bag, based in part on a memo- 
randum from General Ricardo Sanchez, the highest ranking mili- 
tary official in Iraq and the time. In that memo, General Sanchez 
authorized harsh interrogation techniques, including sleep and en- 
vironmental manipulation, the use of aggressive dogs, and stress 
positions, even as General Sanchez acknowledged that other coun- 
tries would view these techniques as inconsistent with the Geneva 
Conventions. 

That memorandum was the only in-theater guidance that 
Welshoff testified he received. The use of the sleeping bag tech- 
nique was authorized by his immediate company commander. 
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The reason I testified earlier as I did that limits 

Mr. Nadler. The time of the gentleman is expired. Without ob- 
jection, the gentleman will have an additional minute. 

Mr. King. In the interim, I have a parliamentary inquiry. 

Mr. Nadler. The gentleman will state his parliamentary inquiry. 

Mr. King. Mr. Chairman, I am watching the witnesses and some 
of them are undergoing water torture, having drank nearly a pitch- 
er of water. One is undergoing fluid deprivation. All of them are 
undergoing food deprivation. And I don’t know if it’s cruel and in- 
humane at this point but it’s 2 hours and 45 minutes into this 
hearing. I would ask if the Chairman would grant the witnesses 45 
minutes to have a break and have some lunch and get some relief 
from this relentless pressure. 

Mr. Nadler. That is not a parliamentary inquiry. But I will 
state that there is another hearing scheduled for this room and we 
have to vacate the room by about 1:15 or perhaps 1:30. So, unfortu- 
nately, we are not going to be able to do that. I would love to take 
lunch now, but we can’t do that. The hearing will end by 1:15 or 
1:30 because we will be chased out of here. 

Mr. King. Mr. Chairman, do you have an opinion on whether 
this is cruel and inhuman? 

Mr. Conyers. Will the gentleman yield? 

Mr. Nadler. I will be happy to yield to the Chairman. 

Mr. Conyers. The question is whether it is cruel and inhuman 
to the Members of the Committee. I mean, we have all been here, 
too. 

Mr. Nadler. I would also state that none of us are POWs and 
therefore entitled to the benefits of such treatment. 

Mr. Conyers. I think the professor was in the middle of an an- 
swer. 

Mr. Nadler. The gentleman had been granted an additional 
minute of time. We will resume that. 

Which professor? Professor Pearlstein. 

Ms. Pearlstein. I was just concluding, if I may, and without 
prejudice to the further consideration of the possibility of a break, 
the point I was making was simply the ambiguity of guidance and 
the existence of the authorization of the techniques we have been 
discussing. Without clarification, not just after 9/11, but over a pe- 
riod of years, clearly in the findings of Defense Department inves- 
tigations themselves contributed to the record of torture and abuse 
I discussed. 

Mr. Scott. Thank you. Now is it a defense to torture that you 
got good information as a result of the torture? 

Ms. Pearlstein. To my knowledge, not a defense to torture 
under international law. In fact, I know it is not a defense to tor- 
ture under international law that you got good information. 

Mr. Scott. Is it a defense that you couldn’t get the information 
under traditional interrogation techniques but you thought you 
could get it with a little torture? 

Ms. Pearlstein. No, that is not a defense. 

Mr. Scott. Whose responsibility is it to ensure that detainees 
were not tortured or killed and that our troop are properly trained 
to avoid torturing and killing people? Let me ask Professor Feith, 
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since he was in the Department of Defense. Whose responsibility 
is it? 

Mr. Nadler. The gentleman’s time has expired, but the witness 
can answer the question. 

Mr. Feith. My understanding is that the combatant commanders 
are responsible for proper treatment classification, administrative 
processing, and custody of detainees, and ensuring prompt report- 
ing of suspected or alleged violations. 

Mr. Nadler. The gentleman’s time has expired. 

The gentleman from North Carolina is recognized for 5 minutes. 

Mr. Watt. Thank you, Mr. Chairman. 

Professor Feith, are you intending to imply by that, that respon- 
sibility for any kind of conduct that takes place in the military is 
down at the level that you just described? 

Mr. Feith. It is not down. You are talking about a Four-Star 
General. I am just telling you what DOD directives say. If it were 
to be the case that a combatant commander was not fulfilling his 
responsibility to investigate, prosecute violations of law and policy, 
then that would be a serious breach of the combatant commander’s 
responsibility and his superior, the Secretary of Defense, would be 
responsible for remedying that problem. 

I mean, the way the U.S. Government works is people have re- 
sponsibility at various levels. And if people are not fulfilling those 
responsibilities, people at a higher level have to make sure those 
get fulfilled. 

Mr. Watt. I am not arguing with you, I am just trying to get 
clarification of whether you were saying that there is no upward 
responsibility for decisions that get made. I presume the buck stops 
with the Commander in Chief. 

Mr. Feith. No. The buck stops with the President. That is what 
Harry Truman said. 

Mr. Watt. That wasn’t a trick question. I am just trying to get 
clarification on what it was you were saying. 

There has been a lot of dispute about who has responsibility 
here. Is there any dispute about Professor Pearlstein’s testimony 
that there has, in fact, been torture? 

Mr. Feith. No. 

Mr. Watt. Is there dispute about that? The answer to that is no? 

Mr. Feith. There was no dispute there was torture. 

Mr. Watt. That is all I am asking, Professor Feith. Is there a 
dispute about what was reported by the Human Rights First and 
Human Rights Watch reports that suggest that there were 100- 
plus detainees who died in U.S. custody, including 34 whose death 
the Defense Department reported as homicides? 

Mr. Feith. I don’t know if that is right or wrong. 

Mr. Watt. Professor Pearlstein, is there dispute about that? 

Ms. Pearlstein. No, not to my knowledge. 

Mr. Watt. Professor Sands. 

Mr. Sands. I am not familiar with the facts, sir. 

Mr. Watt. Is there any dispute about the fact that at least eight 
of those detainees were tortured to death? 

Mr. Feith. If they were, it is disgusting and horrible and they 
should be punished. 
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Mr. Watt. I didn’t ask you whether it was disgusting and hor- 
rible. I am trying to find out whether the facts are in dispute. Is 
it a fact or is it not a fact? That is all I am trying to find out. 

Mr. Feith. I don’t know. I don’t have personal knowledge about 
it. 

Mr. Watt. So regardless of who has the responsibility for it, 
whether it is a general down at the command level, or the Sec- 
retary of Defense, or the Commander in Chief, there is no dispute 
that the United States has engaged in torture. Or somebody who 
worked for the United States has engaged in torture. Let me put 
it that way. Is there a dispute about that? 

Mr. Feith. I don’t think there is a dispute that there were people 
who misbehaved and did terrible things. 

Mr. Watt. The question I want to get to, Professor Feith, is to 
what extent if any, in your estimation, and then I would like the 
response of Professor Pearlstein and Professor Sands to the same 
question, to what extent if any did that torture take place as a re- 
sult of either clear communication of what the standards were by 
whoever had responsibility, or a wink and a nod, or, yeah, you’re 
not supposed to engage in this, but it’s okay with us as your superi- 
ors if you do. 

Professor. 

Mr. Issa. Mr. Chairman, I would ask unanimous consent for 1 
additional minute for the gentleman. 

Mr. Feith. I can say that I never saw a wink or a nod from any 
senior Administration official on these enormously important 
points for us that the law had to be complied with, the torture stat- 
ute had to be complied with and all detainees should get humane 
treatment. 

Mr. Watt. So no notice occurred as a result of kind of an implicit 
approval of it. 

Mr. Feith. That is right. 

Mr. Watt. Okay. 

Professor Pearlstein and then Professor Sands. 

Ms. Pearlstein. I would emphasize two points. In addition to 
whatever was specifically authorized at any point time, there are 
two things to me that on the record already seems clear. One is 
that we sent a bunch of troops into a war zone with completely in- 
adequate guidance about how detainees were to be treated. And, 
two, is that even after it became clear that the guidance was com- 
pletely inadequate and unclear and that as a result it was leading 
to a massive problem of detainee abuse and torture, the Defense 
Department took years to take any action at all in response to 
what was going on. 

Mr. Sands. I focused on detainee 063, and in his case there was 
no need for a nod and a wink or anything implicit because there 
was an explicit authorization to use techniques that, at the very 
least, amounted to inhumane treatment and most people now be- 
lieve amounted to torture. So that was directed explicitly as a re- 
sult of the memorandum signed by Mr. Rumsfeld on the 2nd of De- 
cember 2002. 

Mr. Nadler. The time of the gentleman has expired. We will 
now go to a second round of questioning. 

Mr. King. Mr. Chairman. 
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Mr. Nadler. Who seeks recognition? 

Mr. King. Mr. Chairman, I would ask unanimous consent that 
the witnesses be able to let us know if they would like a short 
break in this interim. I am actually feeling sorry for them. 

Mr. Nadler. If any witness needs to take a short break, they 
may do so. But the fact is we only have about 40 minutes at the 
outside, and I hope we can complete our business within that. So 

1 can’t agree to that. 

Mr. King. I yield back. 

Mr. Nadler. Thank you. 

The Chair now recognizes himself for 5 minutes. I am going to 
be a little more strict in this round on the 5 minutes because of 
the timing. 

I want to just ask, first of all, Professor Pearlstein and Professor 
Sands, very quickly. I read before from the definitions of category 

2 and category 3; category 2, including 20-hour interrogations, 
hooding, removal of clothing, use of detainee’s phobias such as fear 
of dogs to induce stress; category 3, including waterboarding, cold 
weather and cold water, the use of scenarios designed to convince 
the detainee that death or severely painful consequences are immi- 
nent to him or his family. And that the memo that we talked about 
before said that category 3 was legal but not advised and category 
2 was okay. 

I asked Professor Feith if these techniques were humane under 
the Geneva Conventions, he said depending on how they were ap- 
plied, depending on the circumstances. 

Professor Pearlstein, Professor Sands, very quickly, are these 
techniques under any circumstances proper? 

Mr. Sands. They are under no circumstances compatible with 
Common Article 3. They are clearly prohibited. 

Mr. Nadler. That includes category 2. 

Mr. Sands. Includes almost all of category 2 and all of category 
3. 

Mr. Feith. Mr. Chairman. 

Mr. Nadler. Getting back to detainee number 063, detainee 063 
was forced to perform dog tricks on a leash, straddled by female 
interrogator, told that his mother and sister were whores, forced to 
wear a woman’s bra and thong on his head during interrogation, 
forced to dance with a male interrogator, and subjected to an 
unmuzzled dog to scare him. These seem to be category 2 treat- 
ments. 

Professor Sands, you would assert that this was completely ille- 
gal. 

Mr. Sands. He was also forced to stand naked, he was also hos- 
pitalized for hypothermia. They are clearly in violation of the min- 
imum standards of international law. There is no question about 
that. 

Mr. Nadler. Did Secretary Rumsfeld approve of the plan for de- 
tainee 063, to your knowledge? 

Mr. Sands. He approved the techniques being used. There was 
then a plan adopted, which we have not seen because it has not 
entered into the public domain. But it reflected the standards re- 
flected in his memo. 
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Mr. Nadler. Do you know who reviewed or approved the interro- 
gation plan for Mr. A1 Khatani? 

Mr. Sands. I know certainly General Miller, who was down at 
Guantanamo at the time, approved it. 

Mr. Nadler. You don’t know of anybody else? 

Professor Feith, do you know, did you review or approve the in- 
terrogation plan for Mr. A1 Khatani? 

Mr. Feith. No. 

Mr. Nadler. Do you know who did? 

Mr. Feith. No, I don’t. 

Mr. Nadler. Professor Sands, do you know if the International 
Security Council or their deputies discussed it? 

Mr. Sands. I don’t know. But my understanding is the treatment 
of detainee 063 did not go to the National Security Counsel. 

Mr. Nadler. Professor Pearlstein, would you agree or not that 
the category 2, and not to mention the category 3 measures, would 
be categorically illegal and not dependent, as Professor Feith said, 
on how they were administered under the circumstances? 

Ms. Pearlstein. Everything under category 3 is categorically 
prohibited under Geneva. 

Mr. Nadler. Category 2? 

Ms. Pearlstein. Stress positions, yes. I am reading through 
these to refresh my recollection. 

Mr. Nadler. Placing a hood over his head. 

Ms. Pearlstein. All of these are, at a minimum, cruel, inhuman, 
and degrading treatment. 

Mr. Nadler. Professor Feith, you do not think these are, per se, 
cruel and inhuman? 

Mr. Feith. I do not. I want to clarify something. The 18 tech- 
niques were brought forward, and General Hill, in bringing them 
forward, specifically called into doubt the legality of the category 
3 techniques. So it is important to point that out. 

Then, when Mr. Haynes presented his memo to Secretary Rums- 
feld, he specifically said we do not recommend that you approve 
any of the category 3 

Mr. Nadler. What he said, to be precise, was, 

“While all category 3 techniques may be legally available, we be- 
lieve as a matter of policy a blanket approval of category 3 tech- 
niques is not warranted at this time.” 

Mr. Feith. I understand that. I was in the meeting. What I re- 
member — 

Mr. Nadler. Excuse me. That is the memo signed by Bill 
Haynes, a memo to Secretary of Defense Rumsfeld, and it is grant- 
ed it didn’t recommend using it, but he did find it legal and did 
say they could use category 2. 

My time has now expired. I recognize the Ranking Member of the 
Subcommittee, the gentleman from Arizona, for 5 minutes. 

Mr. King. Mr. Chairman, point of order. Another protest sign 
just came in the room as you were speaking. It is just to the right 
of camera underneath one of those pink caps. I would ask it be re- 
moved from the room. 

Mr. Nadler. I don’t see a sign. 

Mr. King. It is on a shirt. 
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Mr. Nadler. If it is on a shirt and the person is sitting down so 
it is not visible, I will allow that. 

Mr. King. The person walks in and out of the room. 

Mr. Nadler. Don’t walk out in the half hour or so remaining to 
the hearing. 

The gentleman is recognized for 5 minutes. 

Mr. Franks. Thank you, Mr. Chairman. 

Ms. Pearlstein, I just wanted to get a yes or no answer, then I 
will let you expand on the next question. In Mr. Witte’s book he 
said, “In Iraq and Afghanistan, detainees actually died in custody 
in incidents the military deemed homicides, though none of the in- 
terrogation tactics used in these case were authorized.” 

Do you know, of those people who died in custody, do you know 
of any technique that was used that caused their death that was 
specifically authorized by the United States Government? 

Ms. Pearlstein. I think the answer to that question remains un- 
clear. I quoted before the testimony of the young officer who said 
he believed that he was authorized to stuff a detainee in a sleeping 
bag. 

Mr. Franks. I understand. But you don’t know of anything that 
was authorized like that, yes or no. 

Ms. Pearlstein. Some of the soldiers believed it was authorized. 

Mr. Franks. So I am not going to get an answer. Let me just ask 
you this then. What specific, specific interrogation techniques 
would you recommend under the framework that you choose that 
the government use to obtain information from known terrorists 
who are resisting the questions when those terrorists refuse to pro- 
vide information voluntarily. What techniques would you use, Ms. 
Pearlstein? 

Ms. Pearlstein. I think the techniques 

Mr. Franks. Specifically. 

Ms. Pearlstein. What it is elaborated in the Army Field Manual 
is an excellent start. 

Mr. Franks. Enlighten me. What specific techniques would you 
use? 

Ms. Pearlstein. Do you want me to read to you 

Mr. Franks. I would like you to give me your opinion. 

Ms. Pearlstein. I am not an interrogator, so I am not sure I am 
the witness best qualified to give that. 

Mr. Franks. So would you like to make a shot? 

Ms. Pearlstein. I think the answer is the U.S. Army Field Man- 
ual has multiple sections that describe appropriate interrogation 
techniques. I think that is a good approach. 

Mr. Franks. You don’t know anything you would use that would 
get reluctant information from a terrorist. 

Ms. Pearlstein. I would prefer to receive some training before 
I was sent into a room like that. 

Mr. Franks. That is great. Professor Feith, read one more time 
the specific phrase that you read earlier about POWs, how they can 
be questioned and what the course of nature of that could be or 
could not be. 

Mr. Feith. In Article 17 of the Geneva Convention it says that 
no physical or mental torture nor any other form of coercion may 
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be inflicted on prisoners of war to secure from them information of 
any kind whatever. 

It says, “Prisoners of war who refuse to answer may not be 
threatened, insulted, or exposed to unpleasant or disadvantageous 
treatment of any kind.” 

Mr. Franks. That is pretty clear to me. That may escape a lot 
of us, but that is pretty clear to me. That means if you said you 
don’t answer that question, we are not going to let you play check- 
ers this afternoon. You wouldn’t be able to do that, is that correct? 

Mr. Feith. I believe that is right. 

Mr. Franks. Well, I think that if we said that you were a pris- 
oner of war, under that language, Mr. Ellison’s questions would 
have been out of bounds. I think that the entire Committee hearing 
would be out of bounds. I think that, unfortunately, if Osama bin 
Laden and Khalil Sheikh Mohammad were sitting in the corner, 
they would be laughing at this Committee right now because they 
understand our system better sometimes than we do. 

In terms of a wink and a nod, don’t you think terrorists wink and 
nod about being tortured to each other? 

Mr. Feith. As we know, and as was referred to earlier, part of 
the training that al-Qaeda people have received, and it is in writ- 
ing, is to always claim that they were tortured when they are in 
detention. 

Mr. Franks, may I use your time to clarify something that I 
wanted to say with regard to what the Chairman was talking 
about. When I said that the techniques from the 18 techniques 
memo were consistent with humane treatment, depending on how 
they were done, I was referring only to those that Secretary Rums- 
feld had actually approved because the several that he hadn’t ap- 
proved, there were legal-Questions that were raised by General 
Hill about them, and it was not recommended that they be used 
and Secretary Rumsfeld did not approve them. 

So I just want to make it absolutely clear that I am not saying — 
I am not offering an opinion on whether the techniques that were 
rejected by Secretary Rumsfeld could have been used properly. 

Mr. Franks. My last thought here. 

Mr. Feith. In other words, Secretary Rumsfeld only approved, of 
the category 3 items, the only one that he approved was use of 
mild, non-injurious physical contact such as grabbing, poking in the 
chest with the finger, and light pushing. 

Mr. Nadler. Would the gentleman yield. Did he approve any- 
thing or everything or disapprove anything in category 2? 

Mr. Feith. Yes, he approved category 2, but in category 3 

Mr. Nadler. Thank you. But he approved category 2? 

Mr. Feith. Yes. 

Mr. Franks. Mr. Chairman, essentially, under the rationale of 
the Committee here, if someone in prison in our American prisons 
gets beat up tomorrow, we can blame the President. 

I yield back. 

Mr. Nadler. I thank the gentleman. 

I now recognize for 5 minutes the gentleman from Minnesota. 

Mr. Ellison. Professor Pearlstein, some questions haves been 
raised about whether you could use interrogation techniques that 
are designed to get the suspect’s trust, and then get information 
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out of them that way. For example, earlier I think Mr. Feith said 
you couldn’t offer them cigarettes. Is that true? 

Ms. Pearlstein. I’m sorry; who cigarettes? 

Mr. Ellison. Detainees. 

Ms. Pearlstein. To clarify, it is currently, although I wish it 
were otherwise, constitutional under U.S. law in U.S. prisons to en- 
gage — for police to engage in questioning designed to illicit the 
trust of a detainee and then get information under that way. 

Mr. Ellison. Under Geneva, Mr. Feith read out a description of 
what would be permissible questioning strategy for a detainee, and 
essentially it prescribed or prohibited a course of techniques. What 
other kinds of interrogation techniques that are non-coercive would 
be permissible? 

Ms. Pearlstein. I think, as the FBI has long called rapport- 
building techniques are entirely permissible under that standard, 
among others. 

Mr. Ellison. These are effective at gleaning information, is that 
right? 

Ms. Pearlstein. As the one of the FBI interrogators put to me, 
all I need to get good information is a room and time. 

Mr. Ellison. You don’t need waterboards. Is that what he said? 

Ms. Pearlstein. He didn’t even get there. 

Mr. Ellison. Let me ask you this question, Mr. Feith. There was 
a November, 2002, meeting in which I believe the issue of the cat- 
egories arose. Would you mind describing that meeting for us 
today? 

Mr. Feith. What I remember is that Jim Haynes, the general 
counsel of the Defense Department, said that the commander of 
SOUTHCOM, General Hill, believed that the techniques that were 
allowed under the field manual, which were those that weren’t in 
effect at the time, while they were sufficient for many of the de- 
tainees, were not sufficient for some of the key detainees. And so 
he said that General Hill wanted authority from the Secretary of 
Defense to go beyond the field manual but still to stay within the 
law. And then we looked over the memo and it talked about things 
like yelling at the detainee and good cop-bad cop. 

So what we understood sitting around the table was that the 
people who were proposing this were proposing something that was 
very careful, very circumscribed, reflected a good attitude toward 
the law, toward humane treatment, and the like. If you actually 
read through this memo you will see 

Mr. Ellison. I don’t want to be rude to you, but I have got only 
5 minutes. So General Hill and Jim Haynes were present, you were 
present. Is that right? 

Mr. Feith. I don’t know that General Hill was present. 

Mr. Ellison. Who else was present besides Mr. Haynes? 

Mr. Feith. I don’t remember precisely. We went to lots of meet- 
ings. 

Mr. Ellison. You were there. 

Mr. Feith. I was there. 

Mr. Ellison. Was it just you and Haynes? 

Mr. Feith. No. In a case like that, I would assume that General 
Myers or General Pace or both of them was there. I don’t know. 
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One would have to check the record. It is easy enough to find out 
who was at that meeting. 

Mr. Ellison. Did anybody object to the use of the category 3 
techniques? 

Mr. Feith. Yes, absolutely. 

Mr. Ellison. Who objected? 

Mr. Feith. We all did. 

Mr. Ellison. You all did. 

Mr. Feith. They weren’t approved. Except for the poke in the 
chest. 

Mr. Ellison. Did anyone object to any category 2 techniques? 

Mr. Feith. They were considered to be, again, if done within the 
bounds of no torture, no inhumane treatment, they could have been 
done in a way that was considered okay. 

Mr. Ellison. Professor Sands, do you have a view of this issue? 

Mr. Sands. I do. What emerged, I had written about it, and what 
emerged during the course of Admiral Dalton’s testimony was there 
was a review initiated by Admiral Dalton, who was the General 
Counsel of the Joint Chiefs of Staff to consult with military law- 
yers. That was terminated early at the intervention of Mr. Haynes. 
Before that happened, senior military lawyers expressed strong ob- 
jections to category 2 techniques on the grounds that they were in- 
consistent with the United States’ international obligations and 
they amounted to cruel, inhuman, and degrading treatment. 

It may well be that Mr. Feith was not aware that they had oc- 
curred. Admiral Dalton was very clear that the intervention had 
occurred at the instigation of Mr. Haynes directly, and apparently, 
on her account, with the knowledge of General Myers. 

Mr. Nadler. The gentleman’s time has expired. The gentleman 
from California is recognized for 5 minutes. 

Mr. Issa. Thank you, Mr. Chairman. 

Mr. Feith, I would like to take you back to a discussion that went 
on a little while ago about POW status. First, I would like to ask 
one question. Looking back now as a professor and in the private 
sector, if you were back at DOD again and you were dealing with 
the prisoners of this war, would you, knowing what you know now, 
have essentially said the Army, Navy, Air Force is not generally 
equipped or trained to do interrogations that are outside that 
which is in the Field Manual? Would that be a fair statement to 
say, that at the beginning of this war, we were trained to do inter- 
rogations to that level. CIA, other groups might have been better 
equipped, the FBI, but not our uniformed military. Is that a lesson 
learned? 

Mr. Feith. I think so. I think there have been, as you know, I 
am sure, 15 or 20 investigations, studies of various aspects of the 
problems, and they came to conclusions along the lines that you 
just mentioned. 

Mr. ISSA. Going back, though, to POW, because I think it is im- 
portant, first of all, all of the accusations and statements made 
here today about people who died in captivity, people who clearly 
were tortured, put into a bag, suffocated, those are all criminal acts 
under existing law, and as far as you know, nobody above the indi- 
viduals present at the time of those incidents ever authorized 
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them. In other words, everyone who we know of that was involved 
has been punished. Is that correct, to your understanding? 

Mr. Feith. I would say that no senior officials of the Administra- 
tion ever authorized them. I don’t know the details about way 
down. 

Mr. Issa. Combatant commanders and above had nothing to do 
with it. 

Mr. Feith. There is no evidence whatever that they were ever 
authorized. 

Mr. Issa. I would like to take you through a short line of ques- 
tioning on POWs for a moment. I was an Army enlisted man and 
an Army officer so I have been through this drill a bunch of times. 
Isn’t it a true a prisoner of war is limited to only answering name, 
rank, and serial number, essentially? 

Mr. Feith. Yes. 

Mr. Issa. Isn’t it true a prisoner of war is entitled to essentially 
be independently interviewed by outsiders? The Geneva Convention 
generally calls for the Red Cross. Is that correct? 

Mr. Feith. Yes. 

Ms. Issa. Isn’t it true that a POW has a right to its chain of com- 
mand to be intact? In other words, you can’t simply put all of 
these — totally segregate people and deny them their chain of com- 
mand. You can’t put them in solitary confinement. And in fact, the 
senior officer or senior noncommissioned officer is, in fact, part of 
that system, much like Presidential candidate Senator McCain and 
how they reassembled while they were in captivity, their chain of 
command. 

Mr. Feith. I think that is right. Whether somebody could be put 
in solitary for disruptive behavior or something, I can’t comment on 
that. 

Mr. Issa. There are some nuances. But, in general, POWs are not 
housed in separate facilities and POWs are, in fact, considered to 
be a unit. In other words, they are allowed to maintain their nor- 
mal military presence as a group. Isn’t that correct? 

Mr. Feith. Yes. Because they are viewed as lawful combatants. 

Mr. Issa. So, essentially there would have been no way to take 
al-Qaeda and other jihadists who were simply choosing to be on the 
field and maybe a whole bunch of independents and bring them to- 
gether in a conventional POW way without essentially allowing 
people who may have been young and misguided and essentially 
mixing them in with the most dedicated jihadists of al-Qaeda. Isn’t 
that correct? 

Mr. Feith. That may be. 

Mr. Issa. So, in a sense, although we can have a discussion about 
lawful and unlawful things that occurred while in captivity, aren’t 
we faced with a responsibility as the U.S. Government to treat 
these people in a way that does not treat them as conventional 
combatants because they are not, both for reasons of our benefit, 
but also for reasons of their benefit? 

Mr. Feith. Yes. I believe there are multiple reasons why we 
should not give POW protections to terrorist detainees who are not 
entitled to it. 

Mr. Issa. Thank you very much. 
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Mr. Chairman, I have got all my questions answered. I yield 
back. 

Mr. Nadler. I thank the gentleman. The gentleman from Iowa 
is recognized for 5 minutes. I am sorry, the gentleman from Vir- 
ginia. I didn’t see him here. 

Mr. Scott. Thank you. I was in the back, watching it on the 
monitor. 

Professor Pearlstein, Professor Sands, do you want to respond to 
that last colloquy? 

Ms. Pearlstein. Really, my only response is to emphasize that 
the designation of al-Qaeda detainees as POWs or not is not the 
issue. I think it, in many respects, is correct, unlike with respect 
to the Taliban, that al-Qaeda are not entitled to the full panoply 
of POW protections. Having said that, it is irrelevant. What they 
are entitled to, among other things, at a minimum is the protection 
of Common Article 3, a provision of law that would prohibit the set 
of techniques that we are discussing here today. 

Mr. Sands. I think I would agree with that. The issue of POW 
status is a complete red herring. I don’t think Mr. Feith and I are 
in disagreement about the POW issue. I think it may well be worth 
sharing that in the United Kingdom, this issue doesn’t arise be- 
cause there is no war against al-Qaeda and so the issue of designa- 
tion of POWs or Geneva Convention simply does not arise. They 
are treated by reference to the criminal law and they are pros- 
ecuted accordingly. That is the way it is done. 

So, in a sense, the Administration has created a rod for its own 
bag by embarking on the direction of a war on terror and getting 
stuck into issues of the Geneva Conventions. But I think Professor 
Pearlstein is absolutely correct, the issue of POWs is of total irrele- 
vance. What matters is the standards reflected in Common Article 
3. 

Mr. Scott. Well, if you redefine what constitutes torture, what 
effect does that have? They have written memos that suggest that 
what everybody else thought was torture is not torture. Does that 
mean that that it is because they called it aggressive interrogation 
techniques or they declare it to be humane, therefore it is? 

Mr. Sands. Well, I’ve listened with interest during the course of 
the morning, and of course I accept entirely that there is no Mem- 
ber of this House that would wish to engage in torture. That is a 
given. 

But, of course, if you then engage in a redefinition of torture, as 
happened in August 2002 in the memo written by Mr. Bybee and 
Mr. Yoo, and weighs it in terms of a threshold which basically ex- 
cludes everything short of pain associated with organ failure or 
death, a great deal is permitted. 

And in those circumstances I think is important to come back to 
a point in relation to something Mr. Feith said earlier. General Hill 
did make a request on the 25th of October 2002, but that request 
was for legal advice, not just from DOD but from Department of 
Justice. And people often forget that. 

When I was engaged in my conversation with Mr. Feith, one of 
the things we did talk about, I’ll sure he’ll recall, was the extent 
to which the Department of Justice was involved. And the audio 
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will show that his belief was this was a full interagency operation. 
No one believes this was the Department of Defense off on a frolic. 

And in that sense, I got from that, as I got from others, a strong 
sense of confirmation that the Department of Justice memorandum 
of August 2002 provided a basis for the decision-making, which al- 
lowed the Administration to conclude that certain acts would not 
constitute torture. 

Mr. Scott. Well, if you can’t get information from the traditional 
interrogation techniques, and if this Administration thinks with a 
little torture that you can get some good information, what’s wrong 
with torturing people to get the good information? 

Mr. Sands. Well, like Professor Pearlstein, and I’m sure Mr. 
Feith, we’ve spoken to a lot of interrogators, and what have I 
picked up, as Professor Pearlstein has picked up, from professional 
interrogators in the military, in the FBI, in the Naval Criminal In- 
vestigative Service, and anywhere else is you don’t need to go to 
those techniques, because they don’t produce useful and reliable in- 
formation. What works is rapport -building and related techniques. 

And it’s the main problem with torture, is that it doesn’t provide 
useful information. And, indeed, in the story that I told, as I de- 
scribe, the aggressive interrogation amounting to inhumanity or 
torture of Detainee 063 did not produce, as I was told, useful infor- 
mation. 

Mr. Scott. Professor Feith, what responsibility does the Under 
Secretary of Defense for Policy have to make sure the troops are 
properly trained so that they do not torture people? 

Mr. Feith. I don’t believe any. That’s not what the job of the 
Under Secretary of Defense for Policy is. The issue for training of 
military forces is within the services — in other words, within the 
Army, the Navy, the Air Force. And that’s not an issue that is dealt 
with in the Office of the Under Secretary of Defense for Policy. 

Mr. Scott. Detainee-related policies don’t come under that pur- 
view? 

Mr. Feith. Basically, the way 

Mr. Nadler. The time of the gentleman is expired. The professor 
may answer the question. 

Mr. Feith. I mean, I would answer it similar to what I said be- 
fore. If it were clear that the services were falling down on their 
job of training people, so that the problem could not properly be 
handled in the service, that would be an argument for people work- 
ing for the Secretary to say, “Mr. Secretary, you need to intervene.” 

But the way the system is set up, the training of military forces 
is handled within the services. 

Mr. Nadler. Thank you. The time of the gentleman has expired. 

The gentleman from Iowa is recognized for 5 minutes. 

Mr. King. Thank you, Mr. Chairman. I move we adjourn. 

Mr. Nadler. There are no more people to be questioned. I will 
entertain the motion to adjourn in one moment. I must get some 
boilerplate procedure out of the way. 

Mr. King. Mr. Chairman, there is a proper motion on the floor 
to adjourn. 

Mr. Nadler. If there are no further questions, we will adjourn 
in a moment, but we must take care of this one paragraph of 
boilerplate. 
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Oh, we’ll take a vote on the motion to adjourn. 

Mr. King. I would agree if there is boilerplate to be processed 
pending a vote to adjourn. 

Mr. Nadler. We’ll adjourn at that point without a vote, but 
okay. 

Without objection, all Members have 5 legislative days to submit 
to the Chair additional written questions for the witnesses, which 
we will forward and ask the witnesses to respond as promptly as 
they can, so that their answers may be made part of the record. 

Without objection, all Members will have 5 legislative days to 
submit any additional materials for inclusion in the record. 

Before we adjourn, I would remind people that this hearing is 
conducted with decorum. And I would ask that there be no dem- 
onstrations as we leave the room and that no one get up with any 
signs or anything else that could cause anybody to object. 

And without the necessity for a motion to adjourn, the hearing 
is adjourned. 

[Whereupon, at 1:21 p.m., the Subcommittee was adjourned.] 
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I am pleased to provide a copy of the entire audio of my interview with Mr Doug Feith that was held in 
Washington DC on December 6 th 2006, as I offered during the above hearing and as you indicated 
would be helpful. For the convenience of the Sub-Committee, I am also providing a transcript of the 
audio. The Sub-Committee may wish to prepare its own transcript. The recording was made with Mr 
Feith’ s permission and began about 15 minutes after the interview was underway, so it does not 
include our introductory exchanges, during the course of which I explained the subject and scope of the 
book I was researching. 


As stated in the course of my introductory statement during the hearing held before your Sub- 
Committee on July 15 th , my book (! Torture Team: Rumsfeld’s Memo and the Betrayal of American 
Values') and article in Vanity Fair {The Green Light ) accurately and fairly reflect the information I 
obtained from Mr Feith in the course of our interview. 


The information I obtained from Mr. Feith and others, as reflected in these writings, situates him at the 
heart of a decision-making process which caused the Administration to abandon a long-standing and 
honourable tradition of US military restraint, dating back to President Lincoln. As Undersecretary of 
Defense for Policy, Mr Feith ’s role included consideration of the implications of any change in DoD 
policy or rules on the treatment of detainees. Mr Feith’ s formal role was confirmed by Mr Stephen 
Cambone (the Undersecretary for Intelligence) in a hearing before the Senate Armed Services 
Committee on May 11 th 2004, when he told Senator John Warner that “The overall policy for the 
handling of detainees rests with the undersecretary of defense for policy, by directive.” 


During the hearing, Mr Feith accepted that torture of detainees and other abuses had occurred on his 
watch. That unhappy fact has undermined the national security of the US, brought into disrepute the 
good name of the nation and its fine military, and made it more difficult to engage the cooperation of 
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allies in responding to a serious threat. It has also caused international crimes to occur. That necessarily 
raises issues of accountability and individual responsibility. 


In his introductory Statement at the hearing on July 15 th , Mr Feith devoted a great deal of attention to 
the issue of POW status under Geneva. This is not a relevant issue: the rules reflected in Common 
Article 3 of the Geneva Conventions prohibit inhumane treatment and establish a distinct, minimum 
standard of protection for all detainees, not just those with POW status. Specifically, these rules 
prohibit a number of acts for detainees “at any time and in any place whatsoever”, including “violence 
to life and person”, “cruel treatment and torture”, and “outrages upon personal dignity, in particular 
humiliating and degrading treatment”. These protections are not dependent upon the detainee having 
POW status and, as the official commentary to Geneva makes clear, the scope of Common Article 3 
“must be as wide as possible”. Judgments of the International Court of Justice and international 
criminal tribunals have long held that the rules reflected in Common Article 3 “constitute a minimum 
yardstick” for all armed conflicts. 


POW status was indeed an issue on which Mr Feith dwelt at length during our interview, but he also 
ranged more widely. In particular, he expressed a clear and unambiguous view on the wholesale non- 
applicability of Geneva to A1 Qaeda detainees at Guantanamo (this was the subject of my inquiry, 
which focused on the treatment of Mohammed A1 Qahtani, Detainee 063). Mr Feith told me that such 
detainees should have no rights at all under Geneva, in terms that plainly included the rules reflected in 
Common Article 3. 1 have listened again to the audio. Mr Feith said to me: 

“The point is that the Al Qaeda people were not entitled to have the Convention applied at all, 
period. Obvious." 

I do not see how a reasonable, informed listener could form a different view as to what his words 
meant. 


Mr Feith has raised two major concerns. The first relates to his role in the President’s decision to set 
aside Common Article 3. He considers that I asserted that it is he who “devised” the argument that 
detainees at Guantanamo should not receive any protections under Geneva, in particular under 
Common Article 3, or that he was “the source of the argument”. I did not make such a far-reaching 
claim, although it is plain that he did have an important role in the process. I made it clear that many 
others were involved in the decision-making process, including the lawyers at the DoJ (see Torture 
Team , p. 31 et seq.; see also Lawless World (Viking, 2006), pp. 153-155). What I gleaned from the 
interview was Mr Feith’ s view and recommendation that detainees such as 063 could have no rights at 
all under Geneva, including in respect of the standards reflected in Common Article 3. He was not 
alone in holding that view, but his position as Undersecretary of Defense for Policy gave him a special 
role and responsibility. His views and arguments proved to be persuasive within the Administration. 


The second issue concerns Mr Feith’ s attitude to Geneva and Common Article 3. In his Hearing 
Statement Mr Feith said that he was “receptive” to the use of Common Article 3: 

“I was receptive to the view that common Article 3 should be used. ” 

I was surprised by this, as it was not a view he expressed to me when we met. Nor is it a view he has 
expressed in the past (see his article “Law in the Service of Terror - the Strange Case of the Additional 
Protocol”, 1 National Interest , p. 36 (1985), which makes no mention of the rule reflected in Common 
Article 3). At no point during our interview did he indicate that Detainee 063 or others in his situation 
should have rights under Common Article 3 (or any other rule of international law that sets minimum 
international standards for the treatment of detainees). I did not pick up any hint of receptivity to 
Common Article 3, whether direcdy or indirectly. I do not believe die reader will find such receptivity 
reflected in the transcript of my interview with him. I have not been able to identify any document that 
reflects Mr Feith’ s “receptivity” to Common Article 3. 


In his Hearing Statement Mr Feith says: 
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“Mr, Sands also misrepresents my position on the treatment GTMO detainees were entitled to 
under Geneva. He writes that I argued that they were entitled to none at all. But that is not 
true; I argued simply that they were not entitled to POW privileges. ” 

That is not what Mr Feith told me when I interviewed him. It is important to recall that the focus was 
Mr Rumsfeld’s memo of December 2 nd 2002, which concerned interrogation standards for Detainee 
063, who was alleged to be A1 Qaeda. What Mr Feith said to me in December 2006 was: 

“The point is that the Al Qaeda people were not entitled to have the Convention applied at all, 
period. Obvious. I don't see a lawyer that could make an argument of the contrary. ” 

It is plain that Mr Feith was sharing with me his views on the matter. At the time I thought his words 
were unambiguous, and I continue to think so today. They allowed of only one possible interpretation: 
Mr Feith believed that no Al Qaeda detainee at Guantanamo could have any rights under Geneva, 
including those reflected in the Common Article 3 prohibition on torture and other forms of abuse. So 
it is difficult for me to understand how I could be criticised for failing to see that he was “ receptive to 
the view that common Article 3 should be used". The truth is, by his own account, he was not. 


In this regard, it is important also to recall the context at the time the decision was being made, in 
2002. Contrary to the view expressed by Mr Feith during the hearing, other lawyers in the 
Administration (as well as uniformed military lawyers) did support the view that Al Qaeda detainees 
could and should have rights under Geneva (including by implication Common Article 3). For 
example, on February 2 nd 2002 Mr William H Taft IV, The Legal Adviser at the Department of State, 
wrote a memo to the White House Counsel that had the effect of arguing in favour of that positiou iu 
relation to the conflict in Afghanistan (where Al Qahtani was apprehended before being taken to 
Guantanamo). Such au approach, he wrote, “demonstrates that the Uuited States bases its conduct not 
just on its policy preferences but on its international legal obligations” (reproduced in Karen J. 
Greenberg and Joshua L. Dratel, The Torture Papers: The Road to Abu Ghraib (Cambridge University 
Press, 2005), at p. 129). 


Mr Feith took a different approach. He attached to his Hearing Statement a memo he wrote the day 
after Mr Taft’s memo, on February 3 rd 2002. I do not recall having seen that document prior to the 
hearing. But it is consistent with my account. In that memo, Mr Feith does not suggest that Al Qaeda 
detainees at Guantanamo should have any rights under Common Article 3 (or any other rules of 
international law). Indeed, the memo is silent on Common Article 3. The contemporaneous evidence 
on which Mr Feith himself relies does not appear to support the view that he was “ receptive to the view 
that common Article 3 should be used". It shows that he had no objection to the creation of a legal 
black hole at Guantanamo. 


Mr Feith’s later actions are also consistent with my conclusion that he was not supportive of the 
minimum, humanitarian standards set out in Geneva and international law, including Common Article 
3. For example, in November 2002 Mr Feith did not object to the use of hooding, stress positions, 
removal of clothing, deprivation of light and forced grooming, and many other techniques that are per 
se inconsistent with the standards reflected in Common Article 3. That failure to object seems hard to 
square with a claim to champion Geneva or be receptive to the standards reflected in Common Article 
3. During the hearing Mr Feith went so far as to suggest that these and other techniques could be used 
humanely. I find it difficult to understand how such a suggestion could be made by anyone who 
purports to recognise the value and significance of the standards reflected in Common Article 3. 


I have again reviewed the interview carefully to try to find support from Mr Feith for Geneva for 
detainees at Guantanamo. The closest I found was his reflection on the President’s decision to provide 
for humane treatment as a matter of policy (but not law). Mr Feith limited himself to a general 
observation: 

“I thought that was OK, that’s a perfectly fine phrase , it needs to befieshed out, but it’s 
a fine phrase - humane treatment .” 
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One would have expected the Undersecretary of Defense for Policy, charged as he was with deciding 
on policy for the handling of all detainees, including interrogations, to have a keener interest in the 
meaning and definition of humane treatment. 


In this regard, the problems that began in 2002 and that are the subject of the hearings before your 
Committee continue to pose real and practical difficulties. Your Committee will be aware that last 
week the House of Commons Select Committee on Foreign Affairs issued a report that raised serious 
concerns about US interrogation practises, including the definition of torture. The House of Commons 
Committee concluded that “given the clear differences in definition, the UK can no longer rely on US 
assurances that it does not use torture, and we recommend that the Government does not rely on such 
assurances in the future.” 1 There remains an urgent need to bring to an end these difficulties. 


I am grateful to Mr Feith for having taken the time to set out his concerns, and for this opportunity to 
provide a response. The exchange confirms that my conclusions are accurate. Mr Feith did not make 
recommendations that were supportive of the notion that any detainees at Guantanamo should have 
rights under the rules reflected in Common Article 3. The recommendations he made in 2002 cannot 
reasonably be interpreted to mean anything but that Guantanamo detainees such as 063 should have no 
rights at all under any part of Geneva, including Common Article 3. 

I would be pleased to provide such further assistance to the Sub-Committee as may be helpful. 

Yours sincerely, 


Philippe Sands OC 

Professor of Law, University College London 
Barrister, Matrix Chambers 


1 House of Commons Select Committee on Foreign Affairs, 9 Ul Report, 9 July 2008, at para. 53: 
http://www.publications.Darliament.Uk/paycm200708/cmselect/cmfafP533/53306.htm#a9 
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[TRANSCRIPT BEGINS] 

Douglas J. Feith: O.K.. whal happened was. [General Richard] Myers [. former chairman of 
Lhe Join! Chiefs of Staff] and I were heading inlo this meeting wilh [former Secretary of Defense 
Donald] Rumsfeld, and Myers turned to me. and as I say, if was lhe first Lime when I really saw fire 
in his eyes. I think I said this in the op-ed piece in The Wall Street Journal— Myers lumed Lome and 
he said . “We have lo support, lhe Geneva Convenlionf’ and he said something like “. . . if Rumsfeld 
doesn’t go along with this. I’m gonna conlradict him in front of the President," and several things 
struck, me about that— dial's a very tough statement and. also, I mean, to make to me, right? Also he 
referred to him as “Rumsfeld,” which is never — normally we would say “lhe Secretary,” people are 
very respectful— and he was obviously agitated, and I shocked him by saying— I said “Dick. I’m on 
your side.” 

Philippe Sands: This is early February 2002. 

February 1 st, or something, this was the last two days of January— the decision was made in fact 
on February 2nd, and published on February 4th. So I said, “Dick. I’m entirely on your side.” and 
he was taken aback, and he said. “You are!”— and I said, “Yeah." So what happened was we went 
into this meeting, and I remember we were standing up. because Rumsfeld always stood up. and if 
he wanted Lo have a short meeting he didn’t sit down. I remember, lhe three of us were jusl standing 
there. Nobody else was in the office. 

This is in his office? 

In Rumsfeld’s office. And, near the door— he didn’t let us get deeply into his office, he was 
in a hurry, he had other stuff to do— and Mvers starts in on, you know: we’ve gotta uphold the 
Geneva Convention-1 deferred, the Chairman of the Joint Chiefs. I let him talk first, and he's 
making this point that, we’re going into this meeting and we gotta uphold the Geneva Convention. 
The Secretary— I don’t remember exactly how it went, the Secretary starts grilling him about the 
Geneva Convention. The Secretary doesn’t know— lhe Secretary wasn't taking a position— he was 
just asking questions— and the Secretary is more of a lawyer than most lawyers when it comes to 
precision and questions. 

A very smart . . . guy. 

He has a lawyerlike way of speaking. And so he’s quickly getting lo levels of expertise that 
Myers, as a general, and not a lawy er, didn’t have. And so I jumped in— this was really , like, 

Rumsfeld’s firing bullets, and I jumped in front of Myers [Laughter]. . .and I gave a little 

speech— I remember— I often don’t remember what I said in meetings, but this I remembered. This 
was an interesting moment. It was an interesting part of my early relationship with Rumsfeld. Loo. 
.And I gave the following speech— I said: “There is no country in the world that has a larger interest 
in promoting respect for the Geneva Conventions as law than the United Stales, and there is no 
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institution in the U.S. government that has a stronger interest than the Pentagon." And then I said 
something else which was kind of interesting t o them, and I said : “Obeying I he Geneva Convention 
is not optional.” This was a big deal with Rumsfeld. Rumsfeld is a stickler for the law— with 
Rumsfeld he is constantly invoking the Constitution and statutes, and he considers that a triumph. 

W hat about international law, what’s his view generally? Characterise it generally. How would 
you characterize it? 

I don’t know. If it’s the law— here’s the point that I made to him. I said, “The U.S. Constitution 
says there are two things that are the supreme law of the land— statutes and treaties.” And he said, 
“Yeah,” And I said. •'The Geneva Convention is a treaty in force. It is as much part of the supreme 
law of the United Stales as a statute.” You could see that that put a completely different color on it. 
In other words, to say to Rumsfeld. “This is the law”— that ends the conversation. Rumsfeld obeys 
the laws. 

But of course, the outcome is . . . 

No— hang on one second— let me just tell you the story. O.K. So those were the two main 
points that I made. It is the law, so obedience is not optional; and secondly, to the extent that 
it’s optional— and we said “Ills not,”— I said, but if it were optional, the fact is we have a policy 
interest in upholding . . . and I specifically made this argument, which tied in directly to that 1985 or 
whatever article that you read. What I said is, “We have an interest in people respecting the Geneva 
Convention. How do the bad guys around the w'orld try to worm out of the Geneva Conventions?” 
What the Vietnamese did to us is. they said. “Well, you know', we’re criminals, we’re not a real 
government ”— in other words, I said, “If you make the applicability of the Geneva Convention hinge 
on subjective judgments about the quality of your enemy, nobody will ever reply to the Geneva 
Conventions— well never get the protection of them any where." This is the bullshit that Protocol 
1 introduced, saying that the applicability of the Geneva Conventions hinges on whether you call 
somebody alien, racist, or colonial. I said, “[President Ronald] Reagan rejected Protocol 1 because 
introducing subjective political nasty language like that into a treaty undermines the status of the 
treaty as law.” 

But, cut to the chase, the decision was taken. 

But it was the right -let me tell you. O.K., so. what I did . . . 

The big decision is crucial for what happened . . . 

Bear with me and let me tell you the story. You know' your story from one angle— let me tell you 
the story from my angle. I mean, the whole story has to be put together from lots of angles, but one 
of them is mine. This was something I played a major role in. I didn’t play a major role in the later 
stuff, but this I played a major role in. So I gave that speech to Rumsfeld, and Myers could not have 
been happier. Myers then chimed in and added his point. He said, “I agree completely with what 
Doug said, and furthermore, it is our military culture," he said, “we train our people to obey the 
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Geneva Conventions,” and he said, “it’s not even a matter of whether it Is reciprocated— it's a matter 
of who we are.” In other words, he’s not saying that our interest is because we want to gel those 
protections. 

I have heard that from all the military I have spoken with. I’ve been hugely impressed by the 
military. 

There is no question. Myers and I became friends as a result of this. This was a major moment. 

I remember it was the first time he called me at home to coordinate with me. This was a big deal, 
and he was so happy because basically Rumsfeld was firing these machine-gun bullets at him again, 
not out of opposition of what he was saying, but just probing questions, and I stepped in to field 
them and took an extremely strong line, and Rumsfeld knew that I’m not. you know, a standard 
State Department guy, so he was really taken aback by this. So then what I did is I wrote up what I 
just said— it was that speech. 

That’s the memo that was published 

That’s the memo. And that memo was the talking-point memo for Rumsfeld to use at the N.S.C. 
[National Security Council] meeting, and what Rumsfeld did. because be was so impressed with 
the speech, is he said to me, “You have to come with me to the N.S.C. meeting”— at that, time I went 
to some N.S.C. meetings, but [former deputy secretary of defense Paul] Wolfowilz went to a lot. 
Later on I went to almost all of them, but. Wolfowilz went to a lot. but this one. he said, because it’s 
‘principals plus one,’ so he said. “You are gonna be the ‘plus one’ ’’—although [William J. (Jim)] 
Haynes [II, former Pent agon general counsel,] also came. Hie way it worked . . . 

How well did you know Haynes? Did you deal with him a lot? 

I dealt with him a lot. but I didn’t know' him that well. I mean, from before I didn't know him at 
all. I got to know him just by working with him at the Pentagon. 

Can you rate him as a lawyer? 

I tried not to rate him as a lawyer, because I’m not, I wasn’t supposed to be there as a lawyer— I 
was there as a policy guy, and as a matter of fact. I needed to promise, when I got confirmed by the 
Senate. [Senator] Carl Levin hated this. Because he was pro-ABM treaty. 

But you could form a view of— one forms a view quickly as to peoples’ notabilities. 

I didn't. I just— he had his business. I had mine. I wasn’t grading his work. LIm. the . . . 

If it is ‘principals plus 1,’ on what basis did he come? 

It turns out. I guess, it wasn’t ‘principals plus 1.’ this was so obviously a policy and law thing, so 
I guess it was ‘principals plus 2J In any event, the point that I am making is. the slot that Wolfowilz 
might have had, the Secretary insisted that I be with him. . .but he said something else, he said: 

“and I want you explaining that to the President.” Normally Rumsfeld would absorb whatever 
briefing I gave him and then he would present it to the President. It was an interesting moment for 
me. This was the first time he asked me to brief the President on something. So the argument that I 
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made in this memo was that the key question, as far as I was concerned, was we needed lo say that 
the Geneva Convention applied as a matter of law' lo the conflict with the Taliban. I. by the way. 
put a fallback in there just in case the lawyers would say that it doesn’t apply as a matter of law; I 
said a second-best position, but clearly second-best, is that we are going lo apply it as a matter of 
policy. But I said, the first-best position is that it applies as a matter of law. In any event I said we 
should not be w'orming out. you know', wiggling out. of the applicability of the Geneva Convention 
Lo the conflict . Then I said, what I thought w as equally import ant— I don’t know' about equally 
important, but also important, let ’s pul it that way— I don’t think I said in the memo “equally.’’ 
but I said, also important is [that] the Taliban fighters are not entitled to P.O.W. status under the 
Geneva Convention. And I explained that the Geneva Convention authors wisely built an incentive 
system into the Geneva Conventions, and Ihe reason they built that incentive system in is because 
the greatest solicitude went to non-combatants. Tire next level went to fighters who obeyed the rules, 
and the lowest level went to fighters who don’t obey the rules. And , in order to create an incentive 
for fighters lo obey the rules, they created combatant and P.O.W. status for them, and I said, if we 
promiscuously hand out P.O.W. status to fighters who don’t obey the rules, you are undermining 
the incentive system that was wisely built into the Geneva Conventions. Which, by the way. was 
precisely what that article in 1985 said. 

I appreciate that. 

And so I knew something about this from my previous life, and I made those arguments. So the 
argument was, “it applies as matter of law but they are not entitled to P.O.W. status.” That’s what the 
President decided. And so as far as I was concerned. . . 

. . .it was a success. . . 

. . .that was a success, and my memo specifically addressed those two points and the President 
agreed with us on both points. 

I am very interested— it’s fascinating for me who has only seen this from the outside, to 
understand how these things work from the inside. But these decisions became absolutely crucial. 

From that point forward, then w hat happened, then you got into this question of— you get into 
the interrogation techniques question— I can talk Lo you about that, I know' a little bit about that. I 
had something to do with it. I wasn’t as, I mean, here I was really a player. This was a moment . 

At the time those issues were discussed, was it ever considered that this would have implications 
for the interrogation of people who were caught? 

Oh yes, sure. 

So the fact that they were outside the Geneva Conventions . . . 

Absolutely. Hold on a second— you said outside the . . . 

Sorry— they are not entitled to prisoner-of-war status? 

That’s a big difference. 
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So let’s stick to your distinction, which I recognize. They are not prisoners of war, therefore, they 
are not entitled to the protections . , . 

... of prisoners of war. 

Which precludes protections against forms of interrogation? 

Under the Geneva Convention they are not entitled— that’s the point. I didn’t want anybody 
saying the Geneva Conventions don’t apply. There is an interesting coincidence here, which is. what 
do the A1 Qaeda people gel , since they’re not covered, their conflict is not covered by the Geneva 
Conventions, and all the President said, ‘humane treatment.’ and I thought that was O.K., that’s 
a perfectly fine phrase, it needs to be fleshed out, but it ’s a fine phrase— humane treatment. Then 
you get into this very interesting question which is a lacuna in the Geneva Convention. The Geneva 
Convention says, you gel combatant slash P.O.W. status if you obey the four rules— uniform, insignia, 
carrying arms openly, chain of command, obey the rules. If you do those four things you get 
combatant status, and if you get caught you get P.O.W'. status. Tire Geneva Conventions are silent on 
‘what if you don’t.’ and people have accused us of making up the term “unlawful combatant” . . . 

I am one of those people. 

You're just wrong. 

There is a hig dehate about it, there is a review of my hook in the latest American Journal of 
International Law, ami I was told I was wrong, hy a very decent friend of mine— Steve Ratncr— who I 
respect . . , 

It is so obvious that you are wrong— because what the Convention . . . 

Iam happy to he told I am wrong . . . 

I will tell you when you are right, and I will tell you when I think you are wrong. 

There are very few things that I speak as categorically about as this— I know this. 

But the consequence of this is crucial— either you are an individual to whom the Geneva 
Convention doesn’t apply, or you arc an individual to whom the Geneva Convention applies, but you 
arc not entitled to P.O.W'. status. What is the difference in the purpose of interrogation? 

It turns out. none. But that’s the point. That's a coincidence. The point is that the A1 Qaeda 
people were not entitled to have the Convention applied at all. period. Obvious. I don’t see a lawyer 
that could make an argument to the contrary. Although our Supreme Court kind of got close to that 
in the Hamdan case— but that’s another story. It is clear from the high contracting party language 
that A1 Qaeda is not a high contracting party. 

Who were your allies on this argument— where was someone like John Yoo? 

I didn’t even know John Yoo. I didn’t know he existed . 

He was junior . . . 

The Chairman of the Joint Chiefs of Staff and I w'ere a successful axis on this, and the rest 
of the administration had a kind of— it was more presidentialist than anything else view-. The 
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presideniialisls, and as I said, this is not ideological— all the damn lawyers of the executive branch- 
-Ihe presidentialists don’t like to be told that the President is subject to anything— it just drives you 
crazy. 

You’re approaching it from a different perspective? Or it may be that some of your conclusions 
are coincidental? 

Yes. of course. 

Can I just pause and ask a question? I’m leading an arbitration starting tomorrow— I didn’t 
assume we vvoidd get as much time as this, which I am very grateful for. 

Actually, we need to break. 

I am just wondering, I am in D.C. for two and a half weeks— I have really appreciated this 
conversation— would there be any point in the next two and a half weeks when we could actually sit 
down slightly more relaxed, not at the end of the day, and just talk through, probably for two hours? 

No. I absolutely cannot— this is a really rare case. I’ve got to write my book. 

Then I’m in a bind, because we are not going to have time to get onto the issues I want to talk 
ahout. Can you give me another 45 minutes at some point between now and the 20th of December? 

Can we talk right now? 

Sure— absolutely. 

Lei's talk right now for a bit, and focus me on what you. . . 

I am interested in what happened over the summer. The story that emerges is that individuals 
are detained at Guantanamo, they are either individuals to whom the Conventions don’t apply, or 
they are individuals who are not entitled to prisoner of war status. Then the question arises, there are 
individuals. 

Whal treatment are they entitled to? And the answer is, humane treatment, and then that 
needed to be fleshed out. 

Where some of these individuals are clearly perceived to be threatening individuals, and I’m 
thinking of al-Qahtani in particular. Arid again, from the outside you don’t— it's very helpful to talk 
to people, you get a much better impression speaking to [Major General Michael E.[ Dunlavey [, the 
former Guantanamo commander,] and [Lieutenant Colonel Dianej Beaver, [the former Guantanamo 
staff judge advocate,] of what was going on, who these individuals were. My sense has been, much 
help. June 2002, a perception is reached that there is at least one indiv idual, A1 Qahtani, who is 
someone who may have . . . 

Lm not even sure I knew that he existed. I had nothing to do with that . 

And a process, is then determined as you said, to flesh out the rides, what can he done. At what 
point did you become involved in that process, because . . . 

My recollection is this, that I didn't know anything about it until— and I’m not sure that I ever 
even got briefed on any of this. There may have been people— I had an organization of 1.500 people. 
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and we were really busy, and so I can’l say that there weren’t people in my organization doing 
something, but . . . 

Because if that’s all I’ve seen . . . 

It was when this memo came up that I believe I first got back— on the interrogation— you see 
the other thing is this— I didn’t work on inlet issues so much, the intel issues were mainly Haynes 
and [Stephen] Cambone [. the former principal deputy undersecretary of defense for policy and 
the former director for program analysis and evaluation]. And. so. interrogations and stulllike that, 

I didn't know the names of the people at Gitmo, I didn’t see their interrogation reports. I was not 
asked about their interrogation techniques. I just didn’t know. . . 

You went to Gitmo? 

Much later. I went to Gitmo, I think after the Abu Ghraib thing. 

And did you ever meet Mike Dunlavey, because he came up— he told me he came up. 

Yes, I met Dunlavey when he came through. 

He’s an impressive character. 

Yes, I didn't have much of an impression of him— I think I met him once or twice. My 
recollection is that I became aware of the interrogation issue for the first time when this memo came 
to the Secret ary. And I remember there was a roundtable— you see this is me, that’s Myers, that's 
me— and shows a cc— and 1 1 hink that’s when I first learned of this issue. 

What it says is, “I’ve discussed this with dot dot dot Doug Feith, Deputy, and General Myers.” 

It’s pronounced “Fylhe,” by the way. 

So what’s that discussion about, because that discussion presumably must touch on issues of . . , 

I’ll tell you what my thoughts were. O.K.? I saw this as from, again, you gotta ... in a 
bureaucracy you have your responsibilities, you’ve got to discharge your responsibilities, and you 
can’t be doing other peoples’ work. I mean, that gets you in trouble, right? 

Like any organization. 

Right, there’s a lawyer, and he’s responsible for the law. and then the intelligence people— I 
asked myself when this thing came up. what are the policy, to use the bureaucratic word, what are 
the policy equities, as they say? What are the interests in this case that relate to my job? I saw two. 
One is we have a policy interest in effective interrogation: and we have a policy interest in obeying 
the law. In other words, the position that I Look. 

Exactly the same position, a consistent, coherent position. 

Right. And I wanted to make sure that we were not being disrespectful of the law in a way that a 
policy person would say. we’ve a policy in favor of obeying the law. 

So what steps would you have taken when . . . 

So. what I said is. I would like to know, does anybody think that these proposals are not serving 
our intelligence interests? Question one. And. secondly, are the people who are responsible for 
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legal judgments satisfied that what we are doing is lawful? You see, in other words. I considered im- 
proper role, if this thing had come up and people got in front of the Secretary and said “We have 
extremely important intelligence interest in doing this.” right, and had the Secretary, which is not his 
way anyway . . , 

. , .based on what I’ve heard was that there was such an interest. 

Oh. sure, no question about it, and without a doubt, hut here's the thing. Had the Secretary— 
the Secret ary would never make this mistake, but I’m just giving to you in theory— had the Secretary 
been ready to make a decision on this, simply on the basis of being briefed by intel people, and had 
he not said ‘What are the lawyers saying?," I would have said that my job as the policy adviser would 
be to say ‘Mr. Secretary, you cannot make this decision w ithout talking to the lawyers.’ I didn't have 
to say that, because he knows that. 

Who were the lawyers? 

Hang on one second . I want to make it clear, had the lawyers made an argument with no intel 
considerations, or the intel people made an argument with no legal considerations. I decided that 
my job was to make sure that as a matter of policy, both of those major policy interests were factored 
into the decision. But once I made sure— I didn’t have to make sure— once I decided that the intel 
people were essentially at the table, and the lawyers were at the table, at that point I was not going to 
second-guess the intel people on their j udgments or the lawyers on their judgments, so that’s why I 
had a very minor role in this. 

Your role is essentially to satisfy yourself. 

That the two main relevant considerations were in front of the Secretary. 

And that was a matter of institutional protection and protection of the Secretary? 

Correct. 

Because . . . 

And I said. ‘W'hat’s our policy interest as a department?’ And our policy interest is to make sure 
that we do everything right legally and we do everything right as a matter of serving our intelligence. 

So as far as you know, who were the lawyers? 

Well, all I knew' is that Jim Haynes was representing whoever the relevant lawyers were, and he 
brought this up. There w-as not a team oflawyers in the room, but he’s the general counsel, and what 
I wanted to know is, have the lawyers looked at (his? 

What answer did you get? 

Absolutely, the lawyers worked this. 

Because the only formal written legal opinion— this is where it gets curious to me— is this very 
junior lawyer, Diane Beaver, who now feels she’s just been dumped in the poo. 

O.K.. maybe, look— the thing is. you don’t understand. I’m not gonna sit there and say— if the 
general counsel says this has gotten proper legal review'— do you know how many decisions we work 
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on in a given day?— if somebody says this has gotten proper review, you don't say to them, “Stop. 

I wanllo know what you consider to be proper legal review', and I want to know who worked on 
it’’— you don’t do that. 

From your perspective proper legal review— because General [James T.[ Hill [, the former head 
of U.S. Southern Command,] told me— he’s a pretty impressive character— he told me that he was 
very concerned that there should be proper legal review by D.O.D. lawyers and Justice Department 
lawyers. 

Whatever. I think— the general counsel of the department represents that— and if he says it got . . 

To the best of your recollection, was it both Justice and D.O.D.— did that ever come up in your 
conversation with them? 

What came up a lot. you see. the whole idea of military commissions came out of the While 
House, so it was clear this was not a matter that was being done by D.O.D. lawyers without 
interagency work. This was a thoroughly interagency piece of work for the lawyers, as far as I 
understood, from day one. 

That’s my understanding, and I have been told that the Justice Department lawyers connected 
through, as I was told, Jim Haynes— that that was the person. 

Yes, it could be, that’s the impression that I had. But again, if the D.O.D. general counsel 
says to the Secretary ‘the lawyers who need to review' this have reviewed this.’ it’s not for me to say 
‘explain yourself’ He doesn’t work for me, he works for the Secretary, and we’re colleagues. 

That’s totally logical. 

And I have no reason to doubt— ifl had reason to believe that Jim Haynes was olf on a frolic 
and detour and leaving everybody else behind, then I would come forward and say, “Jim. I got 
some disturbing reports that you are not coordinating with the right people.” I didn’t have any 
such basis for questioning— so he brings this thing forward, explains it, I say to myself. I was asking 
myself this kind of question in meetings over and over again for years. “What’s my role? What am 
I supposed to be commenting on here?” O.K.? You get a very strong sense— I am not the Secretary 
of Defense— I am not the President of the United Slates— I am the Undersecretary of Defense for 
Policy— you don’t want to be a silly small-minded bureaucrat, sticking stupidly to your lane and 
missing the big picture; you could err too much on that side, too. I’m not giving you a stupid narrow 
bureaucrat point. In fact, if you read the nonsense written about me. the argument is I got involved 
in loo many other people's business rather than— I clearly didn’t have the. . . 

. , . I’m not. 

I understand— largely bullshit. I'm just giving you the impression. I’m not taking a silly little. I 
stick to my lane. . . 

Let’s try to recap— you formed the view, obviously, that Jim Haynes helped you form the view that 
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this has got legal signoff. 

This has got legal signolT front whoever was supposed to do it— and I had no indication, inkling, 
basis for challenging hint on that. Now, what happened then is this: A few weeks later, two. three 
weeks later— and litis is the story that I tell in the piece I just wrote two, three weeks ago about 
Rumsfeld— Haynes shows up one day at roundtable; ifl recall correctly, roundtable was the morning 
stall' meeting. Haynes shows up one day at roundtable and says something like “Mr. Secretary. 

I’ve got a problem.” Now that was good for the Secretary. The Secretary loved when you brought 
problems, because that meant you were not concealing them, you were not silling on them. Right. 
He would blast you if, as he pul it— I pul this in that article about him; he had a standard, a lot of 
standard lines, and one standard line was, “Bad news does not get belter with lime.” So if you had 
bad news, you had better bring it to hint before he heard it from anybody else. If he ever heard bad 
news and then talked to you and said, “When did you hear it?” and it was several days before, and 
you hadn't brought it to him. he'd chew your head off. So a very good way to gel his attention and 
score points and do the right thing was, as soon as you heard bad news, you brought it to him. So 
Haynes said “bad news,” and the bad news was, “You just signed that memo, you remember it?” 
“Yes.” “There are lawyers in the services." ifl recall correctly, he said something like that. “There 
are lawyers in the services who are raising legal questions about the new interrogation techniques.” 
And what I remember is, with what struck me as impressive promptness. Rumfeld did not say. 
“Who are those bastards?" or “Screw them” or “Didn't we make this review-?”— he didn't say any 
of those things, he wasn’t defensive, he wasn't offensive against the guys raising the question. What 
he said was, “Stop what we’re doing, stop any new thing that we’re doing, get all the relevant lawyers 
together, get this thing reviewed, and we will not use any new- techniques until it gets reviewed 
again with the lawyers who are raising problems in Ihe process.'’ And I sat there and said. “Boy, 

I’m proud lobe associated with this.” That was— and I said in this op-ed, it wasn’t an op-ed, it 
was a commentary article that I wrote about Rumsfeld. I said, “I believe that if Ihe leading civil 
libertarians in America watched that meeting they would have had no problem wilh either Haynes 
or Rumsfeld.” That was done right, that was good government. 

Did you know Alberto Mora at all? 

No. 

He was the General Counsel. 

He was the guy who raised the problem in the Navy Department. 

He’s a pretty interesting guy, he now works for Walmart— I went to spend a couple of days with 

him. 

He works for whom? 

He’s the general counsel of Walmart International. I went to spend lime with him . . . 

I didn’t know him. but I watched that, that was one of those cases where I said ‘this is good 
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government.' 

Did you ask yourself— you saw the memo presumably and saw the list of techniques— did you . . . 

No, wait a second. I don’t think there was a list of techniques at this point. 

It came with various attachments— a list of 18 techniques. 

At this point, or was it later? What I remember 

It came with— this is what it came with. I’m just interested at a personal level— what was your 
reaction to these types of techniques? Obviously yelling and stuff is one thing, but were there any of 
them that made you feel . . . 

Part of the thing is, nobody ever walked me through and actually explained— my attitude 
towards this was, I didn't get involved in military operations; I didn’t get involved in intelligence 
operations; I didn't get involved— I didn't tell military people how to point their guns, or how to do 
things; I'm not going to tell interrogators how to do things, that's an operational thing. Policy people 
don't tell operational people what to do. We don’t have the skills to do that. 

But there were no alarm bells went for you? General Hill’s covering memo has alarm bells. 

To tell you the truth. I’m not sure I remember seeing this before I got into the Secretary’s 
office— this was not something that I remember stalling personally. I don’t know if anybody in my 
office staffed it. 

Did you know [former Justice Department lawyer] John Yoo or David Addington [, former 
counsel to Vice-President Cheney and his current chief of staff]? 

Addington I knew slightly, Yoo I'm not sure I ever met. I'm not sure I’ve ever met him to litis 

day. 

Were you . . . 

I think I was in some meetings with him. 

Were you surprised by the qualit y of the advice? Have you ever looked at that advice? 

The thing that I looked at after, I think. Abu Ghraib broke, there was a memo, and I think it 
was Ybo’s but I’m not sure, there was a memo that said something like, “Even if Congress passes 
a statute prohibiting the President from tort tiring people, he could torture people as commander 
in chief no matter what the statute says,’" and I read that and I said, “Boy. if ever there's a 
presidentialisfs view of exactly the type that I was arguing against in this memo, that's it." The idea 
that the President. w'ho signs statutes, after all. . . 

That was the person who is drafting the advice that is informing Jim Haynes. 

I didn’t know' that until years later— I learned I hat after Abu Ghraib broke. 

So then the question is, what went wrong? Because obviously no one now feels the quality of 
that advice was adequate. So what went wrong in the process that allowed Jim Haynes to rely on that 
quality of legal advice? 

You ’re jumping to the idea that it is absolutely wrong and it's foolish and it’s low quality and 
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everything else, and that's not what I’m saying. What I’m saying is. there is a school of thought that 
I happen not to subscribe to. but it is a widespread school of thought that says that the President has 
these enormous powers as President that are constitutional, and that are not subject to restriction 
by statute, and I am not a constitutional scholar. I think a lot of these people are smarter than I am 
and are more learned than I am when it comes to this constitutional stuff. I know' that my instinct is 
not to agree with that, but I'm not sure that I could win a debate with these guys. They have thought 
about it more than I have, they've researched it more than I have. And so this idea that it was 
necessarily wrong, or stupid, or poor quality. I’m not saying that, I don’t know' enough to say that. 
What I know is that if I were plunging into legal research on this subject. I would have a different 
hypothesis. My hypothesis would be. the President can’t violate a statute. 

What about a treaty like the torture convention? 

If it’s the law of the land , it "s the law of the land . 

But if it has been signed with reservations . . . 

Again. I’d have to study it. 

Fair enough. 

The point here is, what bothers me about a lot of this debate, and you are an interesting 
character— to tell you what my impression is of you, just from litis conversation— I have a sense that 
you have a lot of integrity, because when I’m raising these considerations you’re immediately seeing 
that, the distinctions that I’m drawing, and it's clear to me that you're trying to think about this in 
a careful, scholarly way. At the same time, you’re approaching this with an enormous amount of 
baggage. 

Absolutely, quite right. 

And so your initial comments are prejudiced rather than careful, and your second reaction is 
careful. 

That’s not an unfair observation. 

And so I happen to think you're actually a terrific guy to do this, because if you can discipline 
yourself in the course of writing what you are writing, to have your second reaction, a careful 
reaction, rather than the initial prejudiced reaction, you may produce a book that, with your 
background and credentials, has an enormous amount of credibility and can actually present a 
truer picture of what was going on here. 

I’ve got no agenda actually, to be frank. 

I believe you. 

I’ve changed my mind about Dunlavey and Beaver completely. 

It's clear to me that you are trying to approach this in a scholarly way. which is the reason I'm 
giving you the Lime. And what I want to gel across is . . . 

Here’s what my baggage is: my baggage is a prejudice in favor of international rule. I start as 
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an internationalist rather than as a domestic constitutional type of person, and I appreciate that is a 
haggage. That’s something that I have to— and I need to he pretty honest with myself about that. That 
is my starting point. 

It's funny— as I said, I si art with the idea that it would be nice if international rules— the way I 
look at it is litis: In the world there are countries that have a concept of law similar to ours; that law 
constrains power, and that's the greatest achievement of man. And there are other countries that 
share that view— rule of law. right? Among those countries, so-called international law is like law. 

Up to a point. 

Up to a point. It’s like law— it's much more like law than it is when you are dealing with lawless 
countries who use law simply as a tool of power, and my view is, you don't have an international 
community, but there are communities of countries— the democratic countries are like a community 
because they have rule of law. and they can respect law, and so international law can have a lot more 
real effect in the world among law-abiding countries. The problem you gel into . . . 

So let me raise the other . . . 

So what I'm trying to say is, I have a prejudice in favor of international law loo, in the sense that 
I think the world would be a better place. 

I see that. So here’s the other part of my story that I didn’t finish telling you about that’s been 
problematic for me. So I come to the Nuremberg side of things— I didn’t take you through that whole 
story— there were just 12 cases. And what I was interested in knowing was, to what extent would the 
arguments in lavor of actions— they’re completely different— it’s not comparing like for like, I’m going 
to have to find some way to make that absolutely . , . 

I’ve got a call . . . [Answers phone call | 

So here was the experience that I had— I read into these Nuremberg cases, there were just 
12 lawyers; wliat I was fascinated in is, what does the lawyer do when faced with an order to do 
something? And the Nuremberg process, as it turned out, is pretty flawed; you look carefully at the 
judgments, they are problematic. I focused on one particular case, to get a head start— a guy called 
Josef Altstotter, who was essentially the equivalent of the O.T.C. [Office of Legal Counsel], head of 
the O.L.C., the civil division, in Berlin . . . 

These were Nazi lawyers you are talking about. 

These are Nazi lawyers, but university academics, doctorates, seriously smart people, O.K., who 
got themselves into positions of power and then found themselves in situations where they are asked, 
in the case of Altstotter— he was acquitted of crimes of humanity as a lawyer, acquitted of crimes 
of war as a lawyer, hut convicted of membership of an illegal organization with knowledge of what 
had happened. So I wanted to hone in on the knowledge of what had happened. What exactly ltad he 
done? And it turned out that his conviction was based on three letters. One letter, which was allegedly 
one in which he described [Heinrich] Himmler as a mild and trusted friend, and two other letters in 



154 


which he acceded to a request from the head of the security division of the S.S. to take certain steps 
which I will come on to in a moment. I tracked down his son, and I went and spent a day with him in 
Nuremberg. 

Was he executed? 

He was not, he spent five years in prison and was then out and about. Others were executed. 

I tracked down the son, who is a 7X-year-old retired lawyer, he’s a real mensch, twinkle in his eye, 
surprised that I had got in touch with him, he has never spoken to anyone, hut he has got all of his 
dad’s papers. I go with a young German doctoral student from Diisseldorf, because my German 
is useless, again feeling a little weirded out about the situation; and in the end we focus in on two 
letters, and the letters go to the question of his knowledge of what happened. And one of the letters 
is a request from— this is where it gets personal— from the head of the security division at the S.S. in 
Vienna, saying, "We're getting requests from the head of the highest supreme court in Vienna, the 
Oherlandesgericht, the President, to bring before the court Jews who have invoked a law that enables 
them as non-Jews to prove that they are not Jews for the purposes of not being subject to the racial 
laws." The difficulty is these people have been evacuated to Theresienstadt and to the east. I had no 
idea of that. Because that’s not inthe law reports. So it becomes, at this point, a little personal to me. 
I’m sitting with this guy whose dad has basically been— ’’Could you please write to the president of the 
Ihihunal and tell him to stop issuing these orders, it’s very inconvenient, transportation difficulties, 
can’t get them back, blah blah blah’’— and the letter hack from Josef Altstotter is, “Absolutely," 
he writes to the President of the Oherlandesgericht and tells him to stop issuing these orders, it’s 
inconvenient for the war effort, they have been shunted out to Theresienstadt and to the east, blah 
hlah blah— and what I ask myself as I read this stuff: here is a highly educated man. Josef Altstotter, 
hy all accounts, 

I must say. I'm fascinated by litis. I wrote a big paper in college on Hannah Aiendt’s Eichmmm 
in Jerusalem and the books that were written against her. called Justice in Jerusalem by Gideon 
Hausner and these other guys— I don't know if you are familiar with that literature. 

Totally. 

.And I am fascinated by that history, and it’s all very interesting; to tell you the truth, it is so off. 

Well, that’s what I’m trying to understand. 

It's so off, anything that we’re dealing with here. AVhat we’re dealing with here. 

I’m agreeing with you that it’s off— I hope you’ve picked up, I have a real hesitation in even 
making the— I’m trying to deal with a different issue. 

First of all. dealing with inner regime. 

But I’m dealing with a different issue, I’m dealing— I’m not comparing atrocity, it’s absurd— I 
sit looking at this stuff— I even feel slightly qualmy and embarrassed in myself looking at it— but I’m 
interested in this related issue. What happens when a lawyer is called upon to give advice on those 
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types of issues? And some of the lawyers . . . 

The answer is. you’ve gol to be decent, you’ve got to be humane, you've got to be intelligent, 
you’ve got to have integrity. 

But the difficulty, Doug, is that there is an analogy in the legal reasoning. If you compare the 
memoranda that were written, the legal reasoning is essentially the same: we defer to the domestic 
constitution, international law isn’t really law. Did you know there was a memo from that period? 

The difference between the domestic constitution of the Nazi government, which was a lawless 
government . . . 

Absolutely. 

. . . and the U.S. constitution. There’s failure ofperspeclive here that’s really serious. 

You’re pushing at an open door— I’m not disagreeing with you— I’m talking about analogous 
principles of legal reasoning. And, you can’t simply say . . . 

I don’t think they’re analogous. I think you are wrong. 

What’s the difference between a lawyer in the Justice Department who says ‘the President can do 
anything he wants, he can commit torture , he can carry out a genocide . . 

He did nol say he can carry out a genocide. 

He didn't say that in the memo, but he said it orally to Alberto Mora. 

Well, that’s a stupid thing to say. 

Tell me what the difference is. 

The difference is the entire context. O.K. You’re dealing with a democratic government in a 
country founded on respect for individual rights. We are under. . . 

I agree with you one hundred percent. I want you to articulate this because I will faithfully 
reproduce it. 

I’m a little reluctant. I’m giving it to you off the top of my head, rather than a well-considered 
answer. 

But you can edit it. 

But the point is— and also I don't like the idea of giving you an answer that is going to be— if you 
are planning to do something that says . . . 

No no, I’m not, that’s the point. 

... “I wanted to ask Doug Feithwhy these people are not Nazis, and here’s Doug Feith's 
defense of them that they are not Nazis.” I wouldn’t dignify that with an answer. 

The narrative that I’m telling you is I had a starting point, and I have departed from the starting 
point. 

I understand, but if you plan to put in your book. 

Don' t worry, don’t worry. 

I’m just saying, I would object to any comment of mine being in your book, if you plan to start 
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your book with this as the analogy, and then you're asking me to explain. 

No, no. no, Doug, I have a reputation. I’m just raising issues that I get asked— I’m raising issues 
that I have come to from my own position, because I read, frankly, some of the legal opinions, and I 
ask myself, O.K., a legal opinion from a sensible U.S. lawyer . . . 

Let me give you a different angle on it. I don't know Yoo, O.K.-not you, Y-O-O— I don’t know 
John Yoo, and I didn’t know him, and I think I must have been in a meeting with him once or t wice, 
but I don't really know' the guy, and I certainly didn’t know' him al the time. I didn't know- who he 
was. But let me just give you a picture of the people working on these kinds of tilings, including 
specifically people with whom I disagree, and people whose inclinations are different from mine. I 
wouldn’t dignify my own position by saying I disagree with them, because, as I said, some of these 
people are very knowledgeable, scholarly, constitutional experts, and I’m not. But let me just give 
you the picture of who’s around the table working on these things as I see it. and what attitudes 
people bring to litis. I have the sense that everybody around the table loves the Constitution, 
respects the founding fathers, gels leary-eyed at the principles on which our revolution was fought, 
believes in the dignity of man and the individual rights that, you know', underlie all the principles 
on which our government was built, because they "re all deeply rooted in philosophical ideas about 
man’s relation to God, man’s relation to the State, and man’s relation to other men. and these are 
deep, important things. Nobody around the table was a totalitarian, nobody around the table is a 
Jihadist. nobody around the table is a murderer and a racial superior— nobody is pushing Aryan 
superiority or any kind of other racial theory. These are good Americans that, as I ever saw' them, 
interested in human rights and individual rights and constitution principles and everything else. 
There w'as no anti-constitutional party represented, as far as I heard. 

Do you think something went wrong? 

No, hang on, hang on. Now', so you start off with the idea that you are not dealing with Nazis. 
It’s a big difference w'helher you are dealing with Nazis. O.K.? 

Let me be more even more prosaic about it. The difference is yon and I having this conversation, 
the difference is Alberto Mora could do what he did, the difference is the Supreme Court did what it 
did . . . 

And the system w'orks in a way. 

That’s the point. 

But here we are. we've been attacked, we’re concerned about the next attack. The only way 
to fight this w'ar is to gel the intelligence about what the enemy is doing. During the Cold War we 
could get that from satellites looking at armored formations. In this war the intelligence is all in 
peoples’ heads. So interrogation is as important as our eyes in the skies during the Cold War. You 
cannot overstate— you appreciate that, you were saying it— you cannot overstate the importance of 
the interrogations beca use the intelligence that we need to fight this war, defend the country, protect 
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possibly millions of people from attacks by smallpox or anthrax, that intelligence is in the heads of 
these people. We need to extract it. 

How far are we entitled to go to do that? 

Well, I don’t know. Again. I haven’t made a whole study of this thing. What I know' is. whatever 
we're doing we have to have two— as I said. I decided we have to have two main thoughts. One is. 
make the maximum reasonable legal effort— intelligent, focused, intense, lo get the intelligence we 
need to defend the country. The other is, make sure you’re doing it— we are a country oflaws— make 
sure you’re doing it lawfully. O.K.? Now lawfully, as I made the case, means all relevant laws, 
whether they are treaties or statutes— O.K.? I don’t say the law means just treaties and not— I mean 
just statutes and not treaties— on the contrary, I told you I specifically made the argument, and I 
wrote it down for Rumsfeld that the Geneva Convention is . . . 

Let me put the question in a different way. The question I put to James Hill— I’ve been very 
impressed with everyone that I’ve met and I have to say, I take my hat offhecause it wouldn’t even 
happen in my country that yon could have a conversation with people at this level of seniority, or have 
been in this position— it’s a remarkable thing about the United States. I put this question to him: 
Woidd you be happy— obviously you wouldn't be happy— hut what would he your reaction to these 
same techniques being used on Americans or Brits who are captured by them? 

Well. O.K., the answer lo lhal is this. When you say “them”— we wear uniforms, carry arms 
openly, are in a chain of command, and obey the laws of war. So we do what entitles us toRO.W. 
treatment. 

But we know that some of us don’t, because yon and I have friends who operate in ways for our 
services who don’t do those things— can they he treated . . . 

Sure, that’s the whole point. 

That’s the logic. 

It’s absolutely understood that they are not entitled to P.O.W. treatment if they get caught. By 
the way, we have memos that say that. 

And they can be interrogated in accordance with the techniques that were signed off on in . . . 

First of all, as a matter of law. . . 

That’s where I get a hit queasy. 

As a matter oflaw. that’s the risk they take: they could be shot. We know that. And by the way, 
we get memos when we have to approve people doing things like out of uniform; the memos warn 
that these people are not entitled to the protections that people in uniforms are entitled to. We know 
that. Those are the. I don’t make those decisions, but the Secretary was making these decisions 
every day. And that’s point one; point two is. especially in this war, we're fighting enemies who 
wouldn’t give us protections like that anyway: this is extremely theoretical. You are not really in the 
same world as the rest of us if you are worried about the reciprocity from A1 Qaeda. 
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Does moral authority mean anything? 

Of course it does. I’ll tell you what the problem with moral authority is. The problem with 
moral authority, with all due respect, is people who should know better, like yourself, siding with the 
assholes, to put it crudely. 

Well, you make an assumption; I don’t think of myself. . . 

But I’m saying— instead of people saying— these Americans are people of good faith, dealing 
with a really difficult problem. They’ve been attacked: they are trying to head olTthe next att ack; 
they are trying to fight vigorously, effectively, successfully, and decently; and they are grappling 
with hard issues, and they are grappling with issues that directly relate to litis conflict, and they 
are grappling with gigantic, large, constitutional issues that are a brooding omnipresence over this 
whole subject. 

And that’s where there’s a big cultural difference, because for a Brit, of course, who grew up in 
the time— I’m not again comparing like for like, but the IRA and so on and so forth— there was the 
instinct to go that way, and in fact it did, as you know, historically, it did partly go that way, and things 
were done that in the end— the conventional wisdom now is prolonged conflict, so it’s not that we don’t 
share the same values and the same, what I say . . . 

The point that I would get across is this. When you talk about moral authority, I make the 
distinction bet ween whether we're entitled to it, and whether we have it. We're entitled to it . All the 
people involved in this, even the people that I disagreed with, even these presidenlialisls whose 
views are. as I said, not my inclination— although, as I said. I doubt my ability to debate them 
because I think they are more knowledgeable than I am— but my inclinations are very much not 
theirs. I never for a minute think that they are immoral. They are serious people dealing with serious 
problems. I disagree with them by inclination, but to say that they lack the moral authority that a 
decent official is entitled to . . . 

Or to suggest that they’ve crossed the line into criminality? 

Or to suggest that they’ve crossed the line into criminality. The irony is to make charges like 
that, is to attack the moral authority of one of the few governments that actually is entitled to 
moral authority. So what happens when you do that? Do you raise the moral level of the world? 

No. Because the A1 Qaeda guys are at their moral level; you ’re not raising them, all you’re doing is 
you’re taking an actual model of proper government dealing with difficult questions with serious 
ethical dilemmas involved, serious legaijudgments involved, conslilulional judgments. operational 
judgments, and you’re taking a simple outsider’s critical, critic’s position, crapping on all of them 
from a position of non-responsibility and moral superiority: and the overall effect is to persuade 
people that nobody respects the law, not even these Americans; the law' is shit in everybody's view. 
What's the interest served by that? 

And what has ended up happening is you say the system works, it has self-correcting . . . 
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Bui not because of overstatement in crilicism. 

These things are very complex. We don’t know what— it doesn’t in a sense matter why it got to 
that; the bottom line is, the system works. 

Bui il does matter. No, no. if one writes a book that says the system works, people made 
arguments here that ultimately didn’t prevail and shouldn’t prevail, but the people who made those 
arguments were not bad people, they do not deserve even to be distinguished from Nazis— that’s the 
thing that really galls me. 

I'm very happy that you’re saying this. Don’t worry. Keep saying . . . 

The issue is not— I would not consider it a triumph that you’ve compared them to Nazis and 
distinguished them. It is outrageous to even ... I understand the mind is an interesting beast, and 
I understand what launches you. and you could be launched from something that’s a completely 
inappropriate analogy, but once you’re launched . . . 

It’s not my analogy. I want to he very clear about that. I went back 

I understand you. I’m beginning to formulate your view. 

It’s not even a view— I went back to a case that was invented by the Americans that said, for the 
first time, a lawyer in giving legal advice can incur criminal responsibility, that’s all I’m interested in. 
That’s it. The stories arc completely different. 

I would at that point leave it behind and not even refer to il. because it is deeply offensive. 

I appreciated that. You're not the first person— I’m struggling with . . . 

You're struggling because you think it’s cute, and it's also personal to you. 

No, no, no, don’t say that. That’s not fair. 

O.K.. maybe it’s not. 

There’s a bigger issue which we don’t have time to— you have to go and sort out your food with 
your kids. You shouldn’t make assumptions about where I come from. It should he lairly clear. 

Fine, look, you strike me as a serious person. I hope you deal with this seriously. And the 
service that you could do. it seems to me. what’s the most powerful thing you can say in my viewy the 
most powerful thing you can say to make a point of this kind is, “I have looked at what these lawy ers 
have done, and I lhink it’s incorrect .” That’s the most powerful thing you can say, and if you can say 
“I don’t believe they’re criminals. I don’t believe they’re stupid, I don't believe they’re ill-motivated, 
I don’t believe they’re unpatriotic. I don’t think they are totalitarian. I don’t Lhink they are brutal 
and inhumane— I simply think that they made an incorrect judgment"— and . . . 

I may well come to that. 

And if you then say. and the American system ultimately decided it was incorrect— it went 
through a process— but it wvas— what is evident is. you had a whole bunch of people all of whom 
agreed on basic admirable humane principles, the principles embodied in the U.S. Constitution, 
and they were all grappling with this extremely difficult problem of how do you defend the system 
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against enemies of this kind, and some people came up with some ideas that were a little over- 
enthusiastic, and some of these ideas have nothing to do with the war on terrorism, they have 
everything to do with these broader points about presidentialisls.power, and all the rest of it, and at 
the end of the day it got sorted out. 

That’s the crucial thing. It got sorted out relatively quickly. 

It got sorted out relatively quickly. And these were good-faith discussions about really difficult 
issues. 

What’s interesting for me is that the process of sitting and talking to people that is so 
important— yon don’t get it— you see the piece of paper, O.K.. and you don’t know the individual, you 
don’t know the processes. 

I agree. 

What I’ve said to you is, yes, right at the beginning I thought, if I meet Diane Beaver, I’d begin 
with the assumption that she’s evil incarnate; I sit down and I spend three horns with her and actually 
it’s a lot more complicated than that— that’s what I’m saying— that’s essentially what this book is 
going to he about. 

If you wrile a book like that . it’s profound . 

That’s what I’m trying to get to, and that’s why I’m very grateful to you for giving me time, and 
it’s why I undertake faithfully to reproduce the exchange of views in relation to each person, because 
I’m not interested hi trashing anybody . . . 

I saw here arguments being made that I didn’t subscribe to. but I never got the impression that 
the people making these arguments were bad people. 

I hear that very, very loudly. 
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DOUGLAS J. FEITH 


July 17, 2008 


The Honorable Jerrold Nadler 

Chairman, Subcommittee on the Constitution, Civil Rights and Civil Liberties 
2334 Rayburn HOB 
Washington, DC 205 1 5 


Dear Subcommittee Chairman Nadler: 


I write to clarify a minor point about my testimony at yesterday’s subcommittee hearing. 

During questioning by Congressman Scott, I said that in mid-January 2003 Secretary Rumsfeld 
learned that there was concern among some of the lawyers for the military services about the 
interrogation techniques he had approved one month earlier. I further explained that as a result, 
Secretary Rumsfeld rescinded his approval of the interrogation techniques and asked that a 
working group bringing all the relevant lawyers together - be established to study the issues 
and make recommendations. 

To the extent that there is any confusion over what techniques were rescinded, I call to the 
subcommittee’s attention Secretary Rumsfeld’s January 15, 2003 Memorandum for Commander 
USSOUTHCOM. The memo rescinded the approved category II techniques and the only 
approved category III technique (non-injurious poking); it did not rescind the category I 
techniques (yelling and deception) and I, of course, did not intend to suggest that it did. 


Your truly, 



cc: The Honorable John Conyers, Jr. 
The Honorable Trent Franks 
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Douglas J. Feith 


August 13, 2008 


Chairman Jerrold Nadler 

Subcommittee on the Constitution, Civil Rights and Civil Liberties 
House Committee- on the Judiciary 
Rayburn House Office Building 
Washington, DC 


Subject: War-on-Terrorism Detainee Interrogation Rules 


Dear Mr. Chairman: 

In my July 15, 2008 testimony before your Subcommittee, 1 challenged Philippe Sands to 
release the full transcript of my one interview with him, on December 6, 2006.' As my 
testimony explained, Mr. Sands misrepresented the interview in both his book and his 
Vanity Fair article. The now-publicly-available transcript reveals the extent of 
Mr. Sands’s misrepresentations." Accordingly, I am requesting the Subcommittee to 
acknowledge formally that Mr. Sands gave an untrue account of that interview, an 
account on which he built a false accusation against me of a war crime. 

Mr. Sands focuses on Article 3 (often called Common Article 3) of the Geneva 
Convention (“Geneva”) in his case against me. 1 " Article 3 prohibits torture and inhumane 
treatment of detainees in conflicts “not of an international character occurring in the 
territory of one of the High Contracting Parties.” The Sands book alleges that, in early 
2002, when the President was considering the legal status of the Guantanamo detainees, I 
argued against giving the detainees Article 3 protections. In fact, I never made that 
argument - in any form whatsoever. 1 did not directly or indirectly urge the President to 
withhold Article 3 protections. Mr. Sands has not been able to cite any documents 
supporting his accusation, for no such documents exist. Instead, he bases his Article 3 
accusation solely on our interview. But in that interview there is not a single mention of 
Article 3, and 1 never even alluded to it. 

Sands’s misrepresentations are more than a technicality. His untrue claims that I opposed 
the use of Article 3 and that it was “Feith’s logic” that influenced the President on Article 
3 are the heart and soul of his case against me. ,v They are essential elements of his book 
and are the foundation of his spurious allegation that I committed a war crime. Under the 
circumstances, it is amazing that Mr. Sands did not during our interview ask me any 
questions at all about Article 3. 
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Mr. Sands constructed his war crime allegation on the basis of nothing except his own 
preconception - or prejudice - that I was hostile to Geneva. The record, however, proves 
the opposite: that I supported Geneva and that 1 argued not only that the U.S. 
government should comply with Geneva, but should promote universal respect for it. 


In my written statement to the Subcommittee, I described the Sands book as “a weave of 
inaccuracies and distortions” and said that the author “misquotes me by using phrases of 
mine like ‘That’s the point’ and making the word ‘that’ refer to something different from 
what I referred to in our interview.” With the interview transcript in hand, I can now 
show precisely where and how Mr. Sands distorted my words. 

I told Mr. Sands that I had personally played a role in the discussions with the President 
on two points: first, that Geneva did apply to the U.S. conflict with the Taliban regime in 
Afghanistan; and, second, that the Taliban detainees nevertheless were not entitled to 
POW rights because they had failed to meet the Geneva conditions for POW status. 
Several times in the interview, I said that the Taliban detainees were entitled to Geneva 
protections, though not to POW status. According to the transcript provided by 
Mr. Sands (emphasis added): 

[Feith] So the argument [I made to the president] was: “[Geneva] applies 
as a matter of law but they are not entitled to P.O.W. status.” That 's what 
the president decided. And so as far as 1 was concerned . . . 

[Sands] It was a success ... 

[Feith] . . . that was a success, and my memo specifically addressed those 
two points and the president agreed with us on both points. 

In asking about how POW status related to interrogations, Mr. Sands then began to 
restate the two points I had promoted with the President and I started to concur by saying 
“Absolutely.” But when I realized he was restating my points incorrectly - he said that 
the Guantanamo detainees were “outside the Geneva Convention” - 1 objected and 
demanded that Mr. Sands “Hold on a second.” Mr. Sands immediately corrected his 
misstatement: “Sorry — they are not entitled to prisoner-of-war status .” I said “That’s a 
big difference” because, though the Taliban detainees were not entitled to POW status, I 
believed they had other rights under Geneva, given that the Convention applied to the 
U.S. conflict with the Taliban. Mr. Sands agreed that I was making a proper distinction, 
as the transcript shows: 

[Sands] So let’s stick to your distinction, which I recognize. They are 
not prisoners of war; therefore, they are not entitled to the protections 
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[Feith] ... of prisoners of war. 

[Sands] Which precludes protections against forms of interrogation? 

[Feith] Under the Geneva Convention they are not entitled — that’s the 
point. I didn’t want anybody saying the Geneva Conventions don’t apply. 

It is clear that the phrase “that’s the point” refers to my statement that Geneva did not 
entitle the Taliban detainees to POW rights. I never said they had no other Geneva rights. 
In reiterating that “I didn’t want anybody saying the Geneva Conventions don’t apply,” I 
was taking pains to reject the notion that those detainees had no Geneva rights at all. Yet 
the Sands book (on p. 35) applies my words “that’s the point” to the proposition that, 
under Geneva, no one at Guantanamo “was entitled to any protection.” That is an 
obvious false use of my words. It discredits Mr. Sands as a scholar, impeaching him as a 
commentator on this subject. 

Also, Sands takes the word “Absolutely” out of the interview and applies it (on pp. 35 
and 182) to his untrue assertion that I intended the President to give no Geneva 
interrogation protections at all to any Guantanamo detainees. I had no such intention and 
that’s not what the word “absolutely” referred to in the interview. The transcript, quoted 
above, shows that Mr. Sands misrepresented what I said. 

Furthermore, the Sands book cites my words “that’s what the President decided,” quoted 
(and italicized) above, and claims that I was referring to Geneva Article 3. Even from the 
interview snippet above, however, it is obvious that 1 was not referring to Article 3. In 
our interview, as already noted, there was no mention of Article 3 at all. either by me or 
by Mr. Sands. 

There are other important errors and distortions in the Sands book. The eight I specified 
at the July 15 hearing were: 

1 . On p. 98, Mr. Sands says the Haynes 1 8-techniques memo “was 
completely silent on the use of multiple techniques.” 

• That memo said, however, that, if multiple techniques were used, 
they would have to be used “in a carefully coordinated manner.” 

2. On p. 99, Mr. Sands says that 1 wanted the detainees to receive no 
protection at all under Geneva and that I worked to ensure that “none of 
the detainees could rely on Geneva.” 

• On the contrary, I argued that Geneva applied to the conflict with 
the Taliban. 
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• What I said was that the detainees were not entitled to POW status. 
That’s very different. 

3. On p. 34, Mr. Sands says that if detainees do not get POW or Article 3 
protections, then “no one at Guantanamo was entitled to protection under 
any of the rules reflected in Geneva.” 

• I have never believed that is true. 

• Other Geneva protections that might still have applied include: 

o Article 5 tribunals 

o Visits from the International Committee of the Red Cross 
o Repatriation after the conflict 

4. On p. 43, Mr. Sands says “In Feith [Dunlavey] met solid resistance to the 
idea of returning any detainees ...” 

• In fact, I favored returning detainees. Indeed, my office wrote the 
policy for doing so. 

5. On p. 5, Mr. Sands says that Secretary of Defense Rumsfeld “did not 
reject” the Category III interrogation techniques in the October 2002 
Southern Command proposal. 

• But Secretary Rumsfeld did reject them. They were proposed and 
he did not authorize them; by any connnon definition of “reject” 
they were rejected. 

6. On p. 97, Mr. Sands says I “hoodwinked” General Myers. 

• In fact, General Myers and I agreed on Geneva and presented a 
united position to the President at the February 4, 2002 National 
Security Council meeting. I spoke to Gen. Myers on the day 
before the July 15, 2008 healing and he reaffirmed that we had 
been in agreement about Geneva. 

• General Myers authorized me to tell the Subcommittee that the 
Sands book is wrong in its “hoodwinking” claim. 

7. On p. 99, Mr. Sands accuses me of “circumventing” Geneva. 

• But I never did that or advocated that - and Mr. Sands presents no 
evidence to support his claim that I did. 
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8. Throughout his book, Mr. Sands says I opposed giving any detainees at 
Guantanamo the protections of Geneva Article 3. 

• In fact, however, I was open to affording them such protections. 

• I raised questions with the administration lawyers in charge of 
defining “humane treatment.” My questions included: Why not 
use Article 3? And why not use Article 5 tribunals to make 
individual judgments about each detainee’s POW status? 

• The lawyers answered that Article 3 says that it applies only to 
non-international conflicts and Article 5 tribunals are unnecessary 
because the President found that the Taliban detainees as a group 
did not meet the Geneva conditions for POW status. It was clear 
that reasonable people could differ on these matters of legal 
interpretation. 

• In 2004-05, when the issue of Article 3 came up again in 
interagency meetings, Matthew VVaxman, the relevant deputy 
assistant secretary of defense, who worked for me, became a 
prominent voice for using Article 3. With my approval, he argued 
as my representative in those meetings that, if Article 3 did not 
apply as a matter of law (because it applied only to non- 
intemational conflicts), the United States could nonetheless apply 
Article 3 standards as a matter of policy. The administration 
lawyers did not accept that proposal, however, and their views 
(which I believe they put forward in good faith) prevailed. 

Mr. Sands did not refute any of these eight points, even though the July 15 hearing went 
on for over three hours. He would have had ample time to do so, if he had any facts to 
support what he wrote. Regarding point 2, Mr. Sands tried to defend himself at the 
hearing by reading an excerpt from our interview. In that excerpt, however, I stated my 
understanding that al Qaida detainees had no right to rely on Geneva. I specified “al 
Qaida” because I believed that the Taliban detainees did indeed have rights under 
Geneva. I never said that “ none of the detainees could rely on Geneva,” yet that is what 
Mr. Sands claimed I said - a claim he considered important enough to make at least ten 
times in his book? So Mr. Sands’s quotation from the transcript proved that his book was 
wrong - and that I was correct in denouncing him for misrepresenting our interview. 

Regarding point 8, Mr. Sands now complains that, in that interview, he “did not pick up 
any hint of receptivity to Common Article 3” on my part. vl This is a shameless posture 
for Mr. Sands to assume, given that my interview with him was lengthy, yet he chose not 
to ask me a single question about Article 3. Had he asked me about it, I would have told 
him my views. In the interview, I focused on matters in which I played a substantial role. 
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But I played a very small role regarding Article 3, especially in early 2002, so I had no 
reason to talk about it if Mr. Sands did not bother to raise it with me. 


At the July 15 hearing, I contradicted the Sands book’s claim that I wanted to undermine 
or circumvent Geneva. I explained that I argued for a wholehearted application of 
Geneva at Guantanamo. I also explained why it would not have been consistent with 
Geneva - and would not have served Geneva’s humanitarian purposes - to give POW 
status to detainees who had failed to meet Geneva’s specified conditions for that status. 
Those conditions are part of an incentive system, which the drafters of Geneva devised to 
encourage fighters to wear uniforms and otherwise respect the laws of war for the 
purpose, first and foremost, of protecting the interests of non-combatants. Giving POW 
status to fighters who have violated those conditions would undermine Geneva’s 
incentive system and harm the interests of non-combatants. 

At the July 15 hearing, Mr. Sands admitted: “I don't think Mr. Feith and I are in 
disagreement about the POW issue.” Regarding the al Qaida detainees at Guantanamo, 
Ms. Pearlstein noted her agreement that they were not entitled to POW status. They both 
argued at the hearing, however, that the POW issue was “irrelevant.” They suggested 
that the interrogation-related protections for POWs and for detainees protected by Article 
3 are the same.' 11 But that suggestion is wrong, as a comparison of Article 3 with Article 
17, which governs interrogation of POWs, readily shows. 

Article 17 prohibits any penalties at all for a detainee who refuses to answer a question: 

Every prisoner of war, when questioned on the subject, is bound to give 
only his surname, first names and rank, date of birth, and army, 
regimental, personal or serial number, or failing this, equivalent 
information. 


No physical or mental torture, nor any other form of coercion, may be 
inflicted on prisoners of war to secure from them information of any kind 
whatever. Prisoners of war who refuse to answer may not be threatened, 
insulted, or exposed to unpleasant or disadvantageous treatment of any 
kind.' 1 "' 


1 understand that U.S. military lawyers have traditionally interpreted Article 17 as 
meaning, for example, that an interrogator cannot tell a detainee: If you answer a 

question you’ll be allowed to play soccer in the afternoon, but if you refuse you won’t. 
That is. Article 17 prohibits even moderate, entirely humane pressure on POWs in 
interrogations. Article 3, on the other hand, has no such sweeping prohibition. It does 
not forbid penalties for detainees who refuse to answer questions. It does not forbid all 
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forms of interrogation pressure. What Article 3 prohibits is violent, cruel or inhumane 
treatment. 

So there is a large practical difference between the interrogation-related restrictions 
applicable to a POW and those applicable under Article 3. A detainee with POW status 
could not be interrogated effectively unless he chose to cooperate with his interrogators 
entirely willingly. One has to suppose that such cooperation is highly unlikely for 
ideological extremists from al Qaida and other terrorist groups. Tough but humane 
interrogation under Article 3 has a better chance of producing important information - 
the kind that might allow U.S. officials to prevent additional terrorist attacks. Mr. Sands 
and Ms. Pearlstein misled the Subcommittee about the law when they dismissed the 
POW-status issue as “irrelevant” and denied the distinction between Article 17 and 
Article 3 protections. 


It would require many more pages for me to highlight and correct all the errors, 
misquotations and distortions in Mr. Sands’s writings and in his testimony regarding my 
views and work. This letter should suffice to show that Mr. Sands is a thoroughly 
unreliable commentator on the subject. As I have demonstrated, he has systematically 
misrepresented the facts. He makes false allegations without any reasonable basis. He 
cuts and pastes quotations in a grossly inaccurate way that amounts to flagrant 
misquotation. And when I called him on these errors at the July 15 hearing, he was 
unable to defend the points on which I challenged him. He dug himself deeper into 
falsehood by sweepingly asserting that our interview transcript supports what he wrote, 
though it does not. 

It bears noting that Mr. Sands agreed at the beginning of our December 2006 interview 
(in the talk that preceded the start of the audio recording and the transcript) that he would 
check with me before he used any of my statements in his book. I said I wanted to ensure 
that my statements were formulated accurately and unambiguously. In a February 12, 
2007 email to me, Mr. Sands reiterated our agreement: 

I am just beginning my writing up phase. Very grateful indeed for you 
giving me time. You were lucid and clear, provided terrific assistance. As 
agreed I will run any quotations by you. 

But he did not show me the quotations before he published his book. Had he done so, I 
would have insisted he correct the misrepresentations. Evidently, he did not want to give 
me a chance to challenge his distortions before he published his book’s sensational 
charges against me. He has never explained why he violated our agreement. 

Some journalists and other commentators, apparently predisposed to agree with 
Mr. Sands’s accusations, hold close-mindedly to the notion that the charges are true. So, 
when they write about the July 15 hearing, they describe my testimony as a “denial” of 
the accusations. But I did not simply deny them - 1 refuted them. 
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I am grateful to the Subcommittee for demanding that Mr. Sands release the transcript of 
my interview with him. Now that it is public, Mr. Sands has extraordinary brass in 
continuing to claim his book is accurate. IX In fact, the transcript makes plain that Mr. 
Sands twisted my words and misrepresented my position on Geneva and my work on 
detainee policy. 

Mr. Sands seems to be calculating that no one will actually read the transcript with 
enough care to see that it exposes fundamental flaws in his book. It shows that Mr. Sands 
was, at best, careless or ignorant. Actually, the transcript strongly suggests that he was 
dishonest, a suggestion reinforced by (1) his unwillingness to admit his errors even after I 
listed a number of them, (2) his brazen claim that the transcript supports the accusations 
in his book, when it clearly reveals them as untrue, and (3) the violation of his promise, 
which he had confirmed in writing, to check the accuracy of his quotations with me 
before he published them. 

I concluded my written testimony for the Subcommittee as follows: 

[Mr. Sands’s] ill-informed attack on me is a pillar of the broader argument 
of his book. And that flawed book is a pillar of the argument that Bush 
administration officials despised the Geneva Convention and encouraged 
abuse and torture of detainees. Congress and the American people should 
know that this so-called “torture narrative” is built on sloppy research, 
misquotations and unsubstantiated allegations. 

Any Subcommittee member - and anyone else - who reads the transcript of my interview 
with Mr. Sands and compares it to his book will plainly see Mr. Sands’s lack of 
scholarship and the groundlessness of his allegations against me. Mr. Sands’s work 
shows that the foundation of the “torture narrative” is not rigorously sifted evidence, but 
the determination of some critics of U.S. policy to preserve their antagonistic 
preconceptions despite the facts. 

When Chairman Conyers invited me to testify, he cited the Sands book as a focus of 
attention. The Subcommittee’s hearings - and the follow-up communications - have 
now clarified important errors in the Sands book and have shown that the book’s 
accusations against me are untrue. 

I respectfully urge the Subcommittee to acknowledge formally that Mr. Sands’s 
testimony misrepresented my views and actions - and, in particular, was wrong in 
claiming that I opposed the use of Geneva Article 3 and that I opposed giving any 
Geneva protections to any of the Guantanamo detainees. I think the Subcommittee 
should help correct the record because your hearings gave widespread publicity to 
Mr. Sands’s false allegation that 1 committed a war crime, an allegation that Mr. Sands 
grounded in the errors that are now finally exposed. 
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Kindly include this letter in the published record relating to the July 1 5 hearing. 


Yours truly. 



cc: Representative John Conyers 

Representative Lamar Smith 
Representative Trent Franks 


NOTES 

I Neither in his book nor in the transcript of our interview does Mr. Sands specify the date of our interview. 
My calendar shows it as December 6, 2006. 

II The Vanity Fair magazine’s website published the transcript at 

http://www.vanitvfair.com/politics/fe-atures/20Q8/07/feith transcrir>t2008Q7 . 


111 In its entirety, Geneva Article 3 states: 

In the case of armed conflict not of an international character occurring in the territory of one of 
the High Contracting Parties, each Party to the conflict shall be bound to apply, as a minimum, the 
following 
provisions: 

(1) Persons taking no active part in the hostilities, including members of armed forces 
who have laid down their arms and those placed hors de combat by sickness, wounds, 
detention, or any other cause, shall in all circumstances be treated humanely, without any 
adverse distinction founded on race, colour, religion or faith, sex, birth or wealth, or any 
other similar criteria. To this end the following acts are and shall remain prohibited at any 
time and in any place whatsoever with respect to the above-mentioned persons: 

(a) violence to life and person, in particular murder of all kinds, mutilation, cruel 
treatment and torture; 

(b) taking of hostages; 

(c) outrages upon personal dignity, in particular, humiliating and degrading 
treatment; 

(d) the passing of sentences and the carrying out of executions without previous 
judgment pronounced by a regularly constituted court affording all the judicial 
guarantees which are recognized as indispensable by civilized peoples. 

(2) The wounded and sick shall be collected and cared for. 

An impartial humanitarian body, such as the International Committee of the Red Cross, may offer 
its services to the Parties to the conflict. 
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The Parties to the conflict should further endeavour to bring into force, by means of special 
agreements, all or part of the other provisions of the present Convention. 

The application of the preceding provisions shall not affect the legal status of the Parties to the 
conflict. 

Convention (III) relative to the Treatment of Prisoners of War, Geneva, 12 August 1949, Article 3, 
available at 

http://www.icrc.org/ihl.nsf7c4d08d9b287a42 14 1256739003e636b/6fef854a35 17b75acl 25641 e004a9e68 . 

IV Philippe Sands, Torture Team: Rumsfeld's Memo and the Betrayal of American Values (New York: 
Palgrave Macmillan, 2008), p. 34. 

v See the following examples from Sands, Torture Team : 

p. 33-4: “none of the detainees could rely on Common Article 3” 

p. 34: “The upshot was that no one at Guantanamo was entitled to protection under any of the 
rules reflected in Geneva.” 

p. 35: “I observed to Feith that his memo to the President and the Geneva Convention meant that 
its constraints on interrogation didn’t apply to anyone at Guantanamo.” 

p. 36: “None of the detainees had any rights under the Geneva Conventions.” 

p. 66: “Beaver began her memo with ‘the facts’: none of the detainees were protected by 
Geneva...” 

p. 66: “She [Beaver] was stuck with the President’s decision on Geneva, which required her to 
proceed on the basis that Geneva provided no rights for the detainees.” 

p. 89: “That wasn’t what the President decided. The actual decision distinguished between the 
Taliban - to whom Geneva applied, although detainees could not invoke rights under it - and al- 
Qaeda, to whom it didn’t apply at all. This was Feith’s confusing formulation. The effect was that 
no Guantanamo detainee could rely on Geneva, even its Common Article 3.” 

p. 98: “Doug Feith was Undersecretary of Defense for Policy and Haynes knew him well. They 
had agreed on the approach to Geneva - that it shouldn’t be available to any Guantanamo 
detainees - now they could focus on interrogation techniques.” 

p. 99: “He [Feith] was happy to talk at length about the February moment and his triumph in 
ensuring that none of the detainees could rely on Geneva.” 

p. 214: “Doug Feith told me that Hayes had agreed on his approach to Geneva, that it shouldn’t be 
available to any Guantanamo detainees.” 

V1 See Philippe Sands letter to Chairman John Conyers, Jr. on “Hearing on Administration Lawyers and 
Administration Interrogation Rules, 15 July 2008,” July 24, 2008, p. 2. 

VM See, e.g., the following statement at the July 15, 2008 hearing by Deborah Pearlstein: 
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The critical significance between declaring somebody a POW and declaring them any 
other detainee in U.S. custody is that a POW cannot be prosecuted for engaging in lawful acts ot 
war. Our soldiers can't be criminally tried for engaging in lawful combat. 

It is not a distinction between the treatment of POWs and the treatment of anybody else 
that common Article 3 and a host of basic protections for the humane treatment of detainees apply. 
They apply to POWs. They apply equally to everybody else. 

There is nothing under law, in my judgment, to be gained, even if one believes that 
coercive interrogation is useful— and I believe it is not —there is nothing to be gained under law by 
denying those POW protections. The same standards of treatment apply. 

See also the following statements at the July 15, 2008 hearing by Ms. Pearlstein and Mr. Sands: 

[Pearlstein:] [T]he designation of al Qaeda detainees as POWs or not is not the issue. 1 think it, in 
many respects, is correct, unlike with respect to the Taliban, that al Qaeda are not entitled to the 
full panoply of POW protections. Having said that, it is irrelevant. What they are entitled to, 
among other things, at a minimum is the protection of Common Article 3, a provision of law that 
would prohibit the set of techniques that we are discussing here today. 

[Sands:] I think I would agree with that. The issue of POW status is a complete red herring. / 
don't think Mr. Feith and 1 are in disagreement about the POW issue. 

*** 

I think Professor Pearlstein is absolutely correct, the issue of POWs is of total irrelevance. 

Testimony of Deborah Pearlstein and Philippe Sands before the Subcommittee on the Constitution, Civil 
Rights and Civil Liberties, House Committee on the Judiciary, at hearings “From the Department of 
Justice to Guantanamo Bay: Administration Lawyers and Interrrogation Rules, Part IV,” July 15, 2008 
(emphasis added), video available at: htt p://vvwvv.c-span.ora/search.aspx7For~feith . 

vnl Article 17, Convention (III) relative to the Treatment of Prisoners of War, Geneva, 12 August 1949 
(emphasis added), available at 

http://vvwvv.icrc.org/ihl.iisiy7c4d08d9b287a42 1 4 1 256739003e636b/6fef854a35 1.7b75ac 12564 1 e004a9e68 . 
IX See Philippe Sands letter to Chairman Conyers, July 24, 2008. 
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ANSWERS TO QUESTIONS FOR THE RECORD FOR DOUGLAS FEITH 
FOLLOWING HEARING HELD ON JULY 15, 2008 

Question 1: Preface 


You testified that you, and your office, championed application of Common Article 3 of 
the Geneva Convention (" Common Article 3") to Taliban and al Qaeda detainees before 
and after the President's February 7, 2002 memorandum indicating that Common Art. 3 
would not be applied. 

You stated further that various Administration lawyers were responsible for deciding that 
Common Article 3 was not applicable as a matter of law (because it applies only to non- 
international conflicts) and also responsible for deciding that it should not apply as a 
matter of policy. 

Correction: I did not testify that my office and I “championed application of Common 
Article 3 of the Geneva Convention (‘Common Article 3’) to Taliban and a! Qaeda 
detainees before and after the President’s February 7, 2002 memorandum indicating 
that Common Art. 3 would not be applied.” 

There is a distinction between the “before” and the “after" period. Before the President’s 
February 7, 2002 decision on Article 3, I had not taken a position on Article 3. I recall 
that, in informal conversations with Defense Department lawyers, I put a question or two 
on the Geneva issue. As I said in my July 15, 2008 written testimony for the 
Subcommittee: 

I was a policy official and did not serve in the administration as a lawyer, but I 
occasionally raised questions about matters being handled in legal channels. 

Two of the questions I know I raised were: Why not use common Article 3 to 
define “humane treatment”? And why not use so-called Article 5 tribunals to 
make individual determinations that the detainees are not entitled to POW 
status? I posed these questions not because I had done my own legal analysis or 
had firm opinions myself - I had not. But I remembered these provisions 
generally from my Geneva -related work during the Reagan administration and I 
thought that using them, if judged legally appropriate, would be a further sign of 
U.S. support for Geneva. 

Whether such provisions as Article 3 and Article 5 applied were legal questions, as 
opposed to policy questions. As far as I recall, policy officials did not debate these legal 
questions at the time. I don’t believe they even came up in the February 4, 2002 
National Security Council meeting on Geneva, which I attended. I was open to affording 
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the detainees such protections, but I wouldn’t say I championed their application at that 
time. I don’t believe I said anything to the contrary in my testimony to the 
Subcommittee. 

Later \ however - in 2004-05 - when the issue of Article 3 came up again in interagency 
meetings, Matthew Waxman, the relevant deputy assistant secretary of defense, who 
worked for me, became a prominent voice for using Article 3. With my approval, he 
argued as my representative in those meetings that, even if Article 3 did not apply as a 
matter of law (because it applied only to non-international conflicts), the United States 
nonetheless could apply Article 3 standards as a matter of policy. The administration 
lawyers did not accept that proposal, however, and their views (which I have no reason 
to doubt were put forward in good faith) prevailed. 

Question l.a 


Who was responsible for these decisions? 

The President took responsibility by declaring on February 7, 2002 that he accepted 
“the legal conclusion of the Department of Justice" and determined that “Common 
Article 3 of Geneva does not apply to either al Qaeda or Taliban detainees, because, 
among other reasons, the relevant conflicts are international in scope and common 
Article 3 applies only to ‘armed conflict not of an international character’” (emphasis 
added). 

Question l.b 


Did you or anyone else object to the legal position that Common Article 3 should not 
apply to detainees? Who else was present during any such conversations and when did 
they occur? Were these conversation memorialized in any way, including through 
written memoranda or notes? 

I served as a policy official, not a lawyer rendering legal judgments. Accordingly, 
although I raised a question about Article 3, 1 did not oppose the legal conclusion of the 
Justice Department on the matter. 

The distinction between a policy role and a legal role was highlighted for me by 
Chairman Carl Levin of the Senate Armed Services Committee. In the spring of 2001 , 
during my confirmation process, Senator Levin made a special point that, as Under 
Secretary, I must function as a policy official and not as a lawyer. In any event, I didn’t 
know enough about the Article 3 issue’s legal technicalities to have a definite opinion of 
my own. As I stated in my July 15 written testimony: 

I don’t believe I even attended any of the early 2002 meetings where the lawyers 
debated common Article 3.... 
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Now, i know that lawyers dispute the Justice Department’s legal conclusion 
about common Article 3. Reasonable people differ on the matter. As a policy 
official, I never studied the legal arguments in enough depth to have a confident 
judgment of my own on this question. 

Not having participated in any debate about common Article 3, I don’t know who was 
| present when the administration lawy 
ers discussed the matter or when those discussions occurred or whether the 
discussions were memorialized. I don’t know if anyone else objected to the legal 
position of the Department of Justice that Article 3 did not apply. 


Question l.c 


Did you or anyone else object to the legal argument that Common Article 3 does not 
apply because it applies only to non-international conflicts? To your knowledge, has the 
United States previously advanced this interpretation of Common Article 3? If so, when 
and under what circumstances? 

On the question about objecting to the Justice Department’s legal position on Article 3, 
see my answer to Question 1 .b. I don’t know if the United States previously advanced 
such an interpretation of Article 3. You might consider consulting with the Office of 
Legal Counsel at the Justice Department and the State Department’s Office of the Legal 
Adviser for an answer. 


Question l.d 


Did you or anyone else object to the policy decision not to apply Common Article 3? 
Why were Administration lawyers making the decision regarding its non -application as a 
matter of policy (as well as of law) rather than you, as Under Secretary of Defense for 
Policy? Did you raise any policy objections to this decision? If so, what were they, when 
did you make them, who was present, and were these conversations memorialized in 
any way? . ' 

In early 2002, there was no policy decision, as such, not to apply Article 3 - other than 
the President’s February 7, 2002 acceptance of the Justice Department’s conclusion on 
the subject. Article 3’s applicability was a question answered by administration 
lawyers. In the run up to the February 4, 2002 NSC meeting, as I recall, the White 
House didn’t hold meetings of policy officials to discuss the matter, nor did the lawyers 
who met on the subject invite policy officials to participate. 

The February 3, 2002 draft memo I wrote, entitled “Points for 2/4/02 NSC Meeting on 
Geneva Convention,” did not mention Article 3 because I didn’t know the matter was 
then before the President. And, as noted above, I don’t think there was a discussion of 
Article 3 at the February 4, 2002 NSC meeting. 
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If I recall correctly, it was only after the President formally accepted the Justice 
Department’s conclusion that Article 3 did not apply that I learned that the issue had 
been brought to the President. When DOD lawyers explained to me that Justice 
Department lawyers had reached the legal conclusion that the plain language of Article 
3 limited its application to non-international conflicts, I thought their argument had merit. 


Question l.e 


If Common Article 3 was not being applied, either as a matter of law or of policy, how 
was "humane" treatment defined by the Administration and how did that definition differ 
from the definition contained in Common Article 3 of the Geneva Conventions? 

The President decided that the standard for ail the detainees was “humane treatment.” 
Officials with operational responsibility would develop the more detailed definition of that 
standard, subject to review by administration lawyers. My recollection is that it was not 
until after the Abu Ghraib scandal became public in April 2004 that the definition of 
“humane treatment” was brought up at interagency meetings of policy officials - and 
even then, those meetings were mainly discussions among lawyers. The President 
evidently considered this issue, in essence, a legal matter. 

If the Subcommittee wants to know how the "humane treatment” standard differed from 
Article 3, it would be best to pose the question to the lawyers who worked on this issue. 


Question l.f 


What is your understanding of why Administration lawyers did not want Common Article 
3 to apply? Please explain the significance for its non -application both as a matter of 
law and as a matter of policy. 

The issue was not whether administration lawyers wanted Common Article 3 to apply. 
Rather, as a matter of legal analysis, administration lawyers concluded that Article 3 did 
not apply to our conflicts with the Taliban and with al Qaida because the article itself 
says that it applies only to “armed conflict not of an international character.” 

As for why, under those circumstances, a policy maker might be reluctant to use the 
language of Article 3 to define “humane treatment” as the President used that phrase, 
the argument that stands out in my memory js that Article 3 contained words and 
phrases that were wide open to interpretation - for example, “outrages upon personal 
dignity.” Lawyers were uncertain about the degree to which foreign courts and foreign 
scholars had asserted interpretations of those terms that could be invoked against U.S. 
military personnel not schooled or trained in those interpretations. Administration 
lawyers favored defining the concept of humane treatment in language from the 
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American legal tradition which would be easier for U.S. officials to implement with 
confidence. 

I remember hearing that the U.S. Senate had similar thoughts when it approved 
ratification of the anti-torture treaty; The Senate said it would interpret the terms in that 
treaty not based on the phrasing of the treaty itself, but based on the familiar U.S. 
constitutional phrase “cruel and unusual punishment.” 


Question 2 


If you were taking the position that Common Article 3 should apply, or at least should be 
used to define "humane" treatment of detainees, why is that not reflected in the 
February 2002 memo that you provided to the Committee? Is your position reflected 
anywhere? 

As noted above, I did not in early 2002 take a position on whether Article 3 applied. I 
simply posed informal questions to Defense Department lawyers as to whether that 
article applied. My February 2002 memo did not mention Article 3 because I didn’t 
know it was then an issue for the President. I learned it was brought to the President 
only after he made his decision on February 7, 2002. 

I don’t recall if I raised the Article 3 issue in writing in the period leading up to that 
decision. I may have, but I would have to review additional files to confirm this. 


Question 3 


During any discussions regarding the Administration's position that Common Article 3 
would be interpreted in a manner that meant it would not apply to Taliban or al Qaeda 
detainees, did anyone raise concerns that the courts might disagree with this 
interpretation? 

A. Who raised these concerns and when? How (verbally and/or in writing) were they 
raised, and who was involved in those conversations? 

B. Was there a discussion regarding who might be liable if a court disagreed and found 
that Common Article 3 applies and that approved techniques, such as those contained 
in Category II that you recommended in the Fall of 2 002, violate the Geneva 
Conventions? 

C. If so, what was the conclusion and who was involved in this discussion? 

I don’t know the answer to these questions. I didn’t participate in the interagency 
discussions on Article 3 and didn’t discuss the matter at length with the DOD, Justice 
Department or White House lawyers. I don’t recall ever hearing administration lawyers 
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voice concerns that the courts would disagree with the administration’s position that 
Article 3 applied only to “armed conflict not of an international character.” 


Question 4: Preface 


During the discussion of various interrogation techniques that you recommended for 
Secretary Rumsfeld's approval in the Fall of 2002, you acknowledged that you 
recommended blanket approval of certain techniques, including stress positions, 20- 
hour interrogations, hooding, and the use of individual phobias (such as dogs) to induce 
stress (i.e., the "Category II" techniques). You acknowledged that these techniques go 
beyond what is permitted under the Army Field Manual and that, depending on how 
these techniques were used, they could be either humane or inhumane. 

I did not recommend blanket approval of the referenced techniques. As Jim Haynes’s 
memo made clear, he was recommending some of the techniques raised by 
SOUTHCOM and not recommending others. I understood that all those techniques 
recommended for approval were legal and could be used humanely. I also understood 
that Secretary Rumsfeld’s approval of the techniques would not authorize anyone to use 
those techniques in ways that were inhumane. 


Question 4,a 


Please explain how you define "humane" treatment for purposes of your answer and 
how that differs from the definition contained in Common Article 3 of the Geneva 
Conventions. 

I did not then (or since) elaborate a definition of the term. And I did not produce an 
analysis of the difference between the humane-treatment standard and an Article 3 
standard. 

I said in my July 15, 2008 testimony that the President had set two rules for U.S. 
officials responsible for the detainees: (1) Everyone had to comply with all applicable 
laws and (2) everyone had to treat all the detainees humanely. Those were the 
overarching rules when Secretary Rumsfeld approved the additional interrogation 
techniques. As noted above, I understood that the officials with operational 
responsibility would develop the more detailed concept of “humane treatment,” subject 
to review by administration lawyers. When Secretary Rumsfeld approved the additional 
techniques, he did not formulate his own definition, nor did I. 
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Question 4.b.l 


H/as "forced nudity" ever an approved technique? If not, was its use unlawful? Please 
explain the basis for your conclusion. 

I don’t recall if ! actually made a recommendation about the additional techniques that 
SOUTHCOM brought forward. The Haynes memo said: "I have discussed this with the 
deputy, with Doug Feith, and General Myers. I believe that all join in my 
recommendation." I know I didn't object to Mr. Haynes’ recommendation, but I don’t 
think that Mr. Haynes put his recommendation through my office for review and formal 
coordination. ! think he talked about it briefly with me (and, as he says, with Mr. 
Wolfowitz and General Myers). As his memo says, Mr. Haynes thought we joined in his 
recommendation. I was not asked to sign his memo to Secretary Rumsfeld. When I 
formally reviewed a matter and gave a formal concurrence from my office, that 
concurrence was usually signified by my handwritten initials on a “coordination” line. 
This interrogation technique matter appears to have been handled within Pentagon 
almost entirely in legal channels until it got to the department’s top level. It was not 
staffed through my office or (as I understand it) through the Joint Staff. 

As for whether “forced nudity" was an approved technique: I’m not aware that the issue 
ever arose at the time that Secretary Rumsfeld approved the Haynes memo 
recommendations. No one spoke about forced nudity or recommended it. I understood 
the phrase “removal of clothing” as part of the general technique of making interrogation 
subjects sometimes feel detached from people and things (including special articles of 
clothing such as head coverings) that gave them comfort. I cannot offer an opinion 
about lawfulness; my office did not do legal analyses of these issues. 


Question 4.b.ll 


If "forced nudity" was not an approved technique, who bears responsibility for the 
apparent confusion between “ removal of clothing" - a technique that you recommended 
and that was approved - and nudity? 

I did not develop or make the recommendation on removal of clothing (or on the other 
particular techniques). The Subcommittee should be able to find the answer to this 
question in the numerous investigations and studies done by internal and external 
experts who were asked to assess the complex questions of responsibility for errors, 
shortcomings and misunderstandings relating to detainee operations. 


Question 4,b.lll 


Given your testimony that the approved techniques could be either humane or 
inhumane depending on how they were applied, please explain how interrogators were 
informed of the difference between humane/inhumane application and provide copies of 
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any guidance they were given on this issue. 

This question deals with chain-of-command issues within SOUTHCOM, which was not 
within the purview of the Office of the Under Secretary of Defense for Policy. I cannot 
explain how the interrogators were informed. I don’t have copies of their guidance. 


Question 4.b.lV 


What were the consequences for interrogators who failed to apply an approved 
technique in a "humane” fashion? Were they informed of these consequences and how 
were they so informed? 

My understanding is that officials who violated rules regarding the treatment of 
detainees were investigated, charged, and punished, t believe the Subcommittee 
should have ready access to the facts of the individual cases. 


Question 5 

in discussing the use of the approved interrogation techniques in combination (e.g., 
forced removal of clothing during 20-hour interrogations, with the use of dogs to induce 
stress), you testified that the "memo" limited the use of multiple techniques by requiring 
that they be used only in a "carefully coordinated manner. " That guidance appears to be 
provided for techniques contained in Category III. 

Question 5.a 


Were Category II techniques ever used in combination? 

Question 5.b 


What, if any, guidance was provided regarding the use of multiple Category II 
techniques in combination? 

Answer to Questions 5.a and 5.b, I don’t know the operational details of the 
interrogations. It isn’t the military’s practice to report such details to officials outside 
their chain of command (such as the Under Secretary of Defense for Policy). 


Question 6 


Appearing before the Senate Committee on the Judiciary on June 10th, DOJ 
Inspector General Glenn Fine testified that techniques that were used at 
Guantanamo - with the examples being given being short-shackling (meaning that a 
detainee’s hands were shackled close to his feet) to prevent standing or sitting, the use 
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of extreme temperatures - were approved and authorized by Secretary Rumsfeld, at 
least for "periods of time. " 

You joined the recommendation for approving these techniques in 
November 2002. 

Question 6.a 


Do you think you bear any responsibility for the actual use of those techniques on 
detainees? 

Question 6.b 

Who, if anyone, else bears or shares that responsibility? 

Answer to Questions 6, a and 6 b. The November 2002 Haynes memo to Secretary 
Rumsfeld appeared reasonable, especially given the general sense of urgency 
throughout the government about getting information from detainees that might allow us 
to head off additional catastrophic terrorist attacks. It is now clear, however, that the 
memo was not as good as it should have been. 

The guidance the memo recommended the Secretary to provide to SOUTH COM, for 
example, lacked useful detail. This became clear to the Secretary {and to me and 
others) a few weeks after he approved the Haynes memo, when Mr, Haynes reported 
that other lawyers in DOD were uncomfortable with the new interrogation techniques. 
The Secretary then suspended all the controversial techniques and asked that a task 
force be created to bring together all the DOD lawyers interested in this matter. In April 
2003, the task force recommended a revised set of additional interrogation techniques, 
together with a more detailed set of safeguards. I believe the task force 
recommendation was a better product than the November 2002 memo. I also believe 
that the effort that Mr. Haynes and Secretary Rumsfeld made to take the DOD lawyers’ 
criticism into account and to suspend the new interrogation techniques was a clear 
demonstration of the good faith of DOD’s leadership. 


Question 7 

In your testimony, you acknowledged that you were present during National Security 
Council discussions regarding OLC legal opinions on interrogations. Please provide 
information regarding when those discussions occurred, what legal opinions were 
discussed, who was present during those discussions, and whether anyone objected to 
the legal opinions being expressed and, if so, why they objected (i.e., the basis of their 
objection). 
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As I’ve previously testified, Justice Department legal opinions may have been referred 
to at an NSC meeting t attended, but I don’t believe that specific interrogation 
techniques were discussed. 


Question 8 


State exactly your knowledge of the following relating to the October 27, 

2003 Memorandum from you to Senate Intelligence Committee Chairman 

Pat Roberts and Vice Chairman Jay Rockefeller addressing the relationship between al 

Qaeda and Saddam Hussein: 


Question 8.a 

How did the Memorandum come to be written? Who tasked you with its preparation? 

I believe the October 27, 2003 memo you refer to was not a memo at all, but a classified 
annex to a written answer I sent in response to a written question for the record from the 
Senate Intelligence Committee. I was not “tasked” to prepare the annex; I had it 
prepared for me so I could send it to the Committee. 


Question 8.b 


Who reviewed this Memorandum prior to its submission to the Senate Intelligence 
Committee? Did the Vice President or his staff? 

I believe the annex was produced entirely by people in the Office of the Under Secretary 
of Defense for Policy. I didn’t provide the annex to the Vice President’s office before I 
sent it to the Committee nor am I aware that anyone in the Vice President’s office 
reviewed the annex before I sent it to the Committee. The annex was provided to the 
CIA for review of “ORCON” material. 


Question 8.c 


Who was responsible for classifying this memorandum? What was its security 
classification? 

I don’t recall who classified the annex. I think it was highly classified: Top Secret 
Codeword. 
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Question 8.d 


How did this memorandum come to be provided to the Weekly Standard? 

I don’t know who purported to leak it to the Weekly Standard. I say “purported” because 
I don’t think the government has ever confirmed that what the Weekly Standard 
published was an accurate account of that highly classified annex. I helped draft DOD’s 
public statement when the Weekly Standard story on the annex first appeared on the 
Internet. That statement said it was reprehensible that anyone should purport to leak so 
sensitive a document. I strongly believe that. 


Question 8.e 

Did the White House or Office of Vice President approve the leaking of this 
memorandum? 

I know of no basis whatsoever for believing that the White House or the Office of the 
Vice President approved any leak of the annex. I don’t remember the details, but I 
recall that various Pentagon officials thought that the Weekly Standard’s source was 
someone on the Senate Intelligence Committee. That idea was based on descriptions 
of the annex contained in the Weekly Standard article. 


Question 8.f 


Was the Memorandum officially declassified prior to its being leaked? If so, by who and 
what form did the declassification take? 

The annex remained highly classified when the Weekly Standard account of it was 
published. 


Questions 9.a and 9-b.l through 9.b.lX 

In December of 2003, the Telegraph reported on a memorandum that it had been 
provided by Iraqi intelligence, that it described as follows: 

The handwritten memo , a copy of which has been obtained exclusively by the 
Telegraph, is dated July 1, 2001 and provides a short resume of a three -day 
"work programme" Att a had undertaken at Abu Nidal's base in Baghdad. 

In the memo, Habbush reports thatAtta "displayed extraordinary effort" and 
demonstrated his ability to lead the team that would be "responsible for attacking 
the targets that we have agreed to destroy". 
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The second part of the memo, which is headed "Niger Shipment", contains a 
report about an unspecified shipment - believed to be uranium - that it says 
has been transported to Iraq via Libya and Syria, 

Although Iraqi officials refused to disclose how and where they had obtained the 
document, Dr Ayad Allawi, a member of Iraq's ruling seven -man Presidential 
Committee, said the document was genuine. 

"We are uncovering evidence all the time of Saddam’s involvement with al- 
Qaeda, " he said. "But this is the most compelling piece of evidence that we have 
found so far. It shows that not only did Saddam have contacts with al-Qaeda, he 
had contact with those responsible for the September 11 attacks." 1 

The American Conservative has reported the following concerning the creation of a 
forged letter: 

[D]ick Cheney, who was behind the forgery, hated and mistrusted the [Central 
Intelligence] Agency and would not have used it for such a sensitive assignment 
Instead, he went to Doug Feith’s Office of Special Plans and asked them to do 
the job. The Pentagon has its own false documents center, primarily used to 
produce fake papers for Delta Force and other special ops officers traveling 
under cover as businessmen. It was Feith's office that produced the letter and 
then surfaced it to the media in Iraq. 2 


Question 9.a 


Do you agree or deny that you were involved, directly or indirectly, in the preparation of 
the document? 

Question 9.b 


Describe all facts and circumstances associated with the preparation of the document, 
including: 

Question 9.b.l 


Who instructed you to prepare the document? 


1 C. Coughlin, "Terrorist Behind September 11 Strike was Trained by Saddam,” The Telegraph, Dec. 13, 
2003, available at 

http://www.telearaph.co.uk/news/worldnews/middleeast/iraa/1449442/Terrorist-behind-September-ll- 
stri ke-was-tra i ned-bv-S ad d a m . htm I . 

2 P. Giraldi, "Suskind Revisited American Conservative, Aug. 7, 2008, available at 
htto://www. amconmao. com/b/oq/2008/08/07/suskind-revisited/ . 
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Question 9,b,H 

How were the instructions provided? 

Question 9.b.lll 

Whose idea was it that the document include a supposed connection between Iraqi 
intelligence and Mohammed Atta? 

Question 9.b.lV 

Whose idea was it that the document include a supposed the shipment of uranium from 
Niger to Iraq? 

Question 9.b.V 

What was the purpose of this document? 

Question 9.b.VI 

Who reviewed it after it was prepared? 

Question 9.b.VII 

How was it disseminated? 

Question 9.b.Vlil 

Who, to your knowledge, communicated with Dr. Ayad Allawi to obtain his cooperation 
in disseminating this document? 

Question 9.b.lX 

What was the reaction of Vice President Cheney or anyone on his staff when the 
document was quickly reported to be a forgery? 


Answer to Question 9.a and Questions 9.b.l through 9.b.lX. 


I had no involvement in the December 2003 Telegraph report you cite. And the material 
you quote about my former Pentagon office from the American Conservative is a 
groundless lie, which the author attributed to an anonymous source. Neither my office 
nor I was ever asked to produce the alleged letter. Nor did we ever produce such a 
letter. 
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Question 9.b.X 


Are you aware of any involvement by the Office of Special Plans, or by any other unit 
under your Office, in any effort in 2003 to have Mr. Habbush write a letter or memo of 
this type backdated to before the start of the US invasion of Iraq, or to fabricate one as if 
it were prepared by him? This includes any activity that you were aware of even if you 
were not directly involved in its authorization or execution. Please state all such facts 
and circumstances of which you were aware. 

Question 9.b.XI 


Are you aware of any involvement by any other civilian or military office or component of 
the Department of Defense, or by the Central Intelligence Agency, in the preparation, or 
placement, or such a document? Please state all such facts and circumstances of which 
you were aware. 

Answer to Question 9.b.X and Question 9.b.XI. 


I'm not aware of any such involvement by the Office of Special Plans or by any other 
unit under my Office - or by any other civilian or military office or component of the 
Department of Defense, or by the CIA. As far as I know, the forgery allegation is totally 
false, so there are no facts and circumstances about it of which I am aware. 


Question 9.c 


Please provide any further information you possess about the origin, creation, use, or 
validity of this document. 

See preceding answer. 


ANSWERS TO QUESTIONS FOR THE RECORD SUBMITTED BY RANKING 
MEMBER TRENT FRANKS FOR THE JULY 15, 2008 CONSTITUTION 
SUBCOMMITTEE HEARING 


Question 1 


I understand Subcommittee Chairman Nadler was quoted by The Washington 
Independent on June 16, 2008 as saying: ’’The most revealing thing, from my 
perspective, [that Feith said] is that on the Category !l issue, everyone says that 
Category II techniques are cruel and inhumane treatment, " Nadler said. "But he said 
that done right, it isn't torture. How?" Do you have an answer to Chairman Nadler's 
question? 
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It is not true that “everyone” says that Category II techniques are necessarily cruel and 
inhumane treatment. 

As I said above, the Haynes memo did not propose the more detailed guidelines that 
were eventually recommended by the task force in April 2003 - and the more detailed 
guidelines were clearly the better approach. But the SOUTHCOM list of Category II 
techniques did reflect concern about legality and about humane treatment. For 
example, it clarified that the kind of stress positions that were contemplated were “like 
standing” and it limited them to a maximum of four hours. It limited the use of isolation 
to a maximum of 30 days, with extensions requiring approval of the Commanding 
General. It limited hooding in a number of ways: during transportation and questioning, 
no restriction on breathing in any way and detainee must be kept under direct 
observation at the time. Any of the Category II techniques, if extended unduly or taken 
to extremes, could become inhumane, but the SOUTHCOM request showed that its 
authors were aware that the techniques had to be limited in their application and kept 
lawful and humane. The SOUTHCOM request stressed the importance of compliance 
with the law. It was accompanied by a legal memorandum and General Hill, in his cover 
note to Secretary Rumsfeld, specifically called into question the legality of some of the 
Category 111 techniques and requested further legal analysis. 

That is why l said they could be applied in a humane way or in an inhumane way - and 
SOUTHCOM’s memo, as transmitted by Haynes, showed that the command 
understood the requirement that everything they did had to be legal and humane. The 
emphasis on legality meant that it was clear that torture could not be used, because 
torture was illegal. 


Question 2 


You cited more than half a dozen errors and distortions in Mr. Sands's book, Torture 
Team. Please provide page citations for the errors and distortions to which you were 
referring. 

The page citations for the errors and distortions are in my August 13, 2008 letter to 
Chairman Nadler, a copy of which is attached at Appendix A. 


Question 3 


You have complained about Mr. Sands's misquotation of you. Please identify the 
misquotations. 

As I stated in my August 13, 2008 letter to Chairman Nadler: 

In my written statement to the Subcommittee, I described the Sands book as “a weave of 
inaccuracies and distortions” and said that the author "misquotes me by using phrases of 
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mine [from our one interview, in December 2006] like ‘That’s the point’ and making the 
word ‘that’ refer to something different from what I referred to in our interview." With the 
interview transcript in hand, I can now show precisely where and how Mr. Sands distorted 
my words. 

In that August 13 letter, I identify not only the particular misquotations, but also other 
important distortions and errors by Mr. Sands. I show that Mr. Sands’s legal accusation 
against me regarding the Geneva Convention is based entirely on error. The foundation 
of that accusation is Mr. Sands’s incorrect assertion that I helped persuade the 
President not to apply Article 3 to the Guantanamo detainees. I never made any such 
argument to the President directly or indirectly, however. Where did Mr. Sands get the 
idea that I did make such an argument? He says he got it from our interview, but that is 
patently untrue. Now that Mr. Sands has been compelled to publish the transcript of 
that interview, it is clear that the issue of Article 3 never came up when we talked. 

Mr. Sands did not ask me a single question about Article 3 and I made no reference to 
Article 3 expressly or by implication. 

I urge interested Subcommittee members to read my August 13 letter to see how 
shabbily Mr. Sands has operated here in manufacturing out of whole cloth his 
accusation that I am implicated in a war crime. The transcript of our interview exposes 
Mr. Sands’s case as a flat-out error. He should retract his accusation. In my August 13 
letter, I requested that the Subcommittee “acknowledge formally that Mr. Sands gave an 
untrue account of that interview [between Sands and me on December 6, 2006], an 
account on which he built a false accusation against me of a war crime.” 


Question 4 


Committee Chairman Conyers commented on the diffuse allocation of responsibilities within the 
Defense Department for detainee matters. Could you please set them forth for the record. 

When Chairman Conyers and I were discussing the diffuse allocation of responsibilities 
for detainee matters within the Defense Department, I was citing information from a 
memo that my staff drafted in the summer of 2004 to prepare me for testimony before 
the House Permanent Subcommittee on intelligence. The relevant portion of that memo 
is reproduced as Appendix B, attached. 


Question 5 


During the Subcommittee's July 15, 2008 heating, I understood Professor Sands and 
Ms. Pearlstein to say that the scope of permissible interrogation techniques should be 
the same for POWs and the al-Qaeda and Taliban detainees in U.S. custody. Indicate, 
with explanation, whether you agree or disagree. 
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I think Professor Sands and Professor Pearistein were incorrect in arguing that the 
scope of permissible interrogation techniques is unaffected by whether the subject is a 
POW or whether he is simply covered by Article 3. They both made clear at the July 1 5, 
2008 hearing that they agreed with my conclusion that the al Qaida detainees at 
Guantanamo were not entitled to POW status. They both argued, however, that the 
POW issue was “irrelevant” because the interrogation-related protections for POWs and 
for detainees protected by Artide 3 are the same. 1 But a comparison of Article 3 with 
Article 17, which governs interrogation of POWs, shows that those protections are not 
the same. 

Article 17 prohibits any penalties at all for a detainee who refuses to answer a question." 
As I explained in my August 13, 2008 letter to Chairman Nadler: 

I understand that U.S. military lawyers have traditionally interpreted Article 17 as 
meaning, for example, that an interrogator cannot tell a detainee: If you answer a 
question you’ll be allowed to play soccer in the afternoon, but if you refuse you won't. 
That is, Article 17 prohibits even moderate, entirely humane pressure on POWs in 
interrogations. Article 3, on the other hand, has no such sweeping prohibition. It does 
not forbid penalties for detainees who refuse to answer questions. It does not forbid ail 
forms of interrogation pressure. What Article 3 prohibits is violent, cruel or inhumane 
treatment. 

So there is a large practical difference between the interrogation -related restrictions 
applicable to a POW and those applicable under Article 3. A detainee with POW status 
could not be interrogated effectively unless he chose to cooperate with his interrogators 
entirely willingly. One has to suppose that such cooperation is highly unlikely for 
ideoiogical extremists from ai Qaida and other terrorist groups. Tough but humane 
interrogation under Article 3 has a better chance of producing important information - the 
kind that might allow U.S. officials to prevent additional terrorist attacks. Mr. Sands and 
Ms. Pearistein misled the Subcommittee about the law when they dismissed the POW- 
status issue as “irrelevant” and denied the distinction between Article 17 and Article 3 
protections. 


1 See, e.g., the following statement at the July 15, 2008 hearing by Deborah Pearistein: 

The critical significance between declaring somebody a POW and declaring them any 
other detainee in U.S. custody is that a POW cannot be prosecuted for engaging in lawful acts of 
war. Our soldiers can't be criminally tried for engaging in lawful combat. 

It is not a distinction between the treatment of POWs and the treatment of anybody else 
that common Article 3 and a host of basic protections for the humane treatment of detainees 
apply. They apply to POWs. They apply equally to everybody else. 
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There is nothing under law, in my judgment, to be gained, even if one believes that 
coercive interrogation is useful--and I believe it is not-there is nothing to be gained under law by 
denying those POW protections. The same standards of treatment apply. 

See also the following statements at the July 15, 2008 hearing by Ms. Pearlstein and Mr. Sands: 

[Pearl stein:] [Tjhe designation of ai Qaeda detainees as POWs or not is not the issue. I think it, in 
many respects, is correct, unlike with respect to the Taliban, that ai Qaeda are not entitled to the 
full panoply of POW protections. Having said that, it is irrelevant. What they are entitled to, 
among other things, at a minimum is the protection of Common Article 3, a provision of law that 
would prohibit the set of techniques that we are discussing here today. 

[Sands:] I think I would agree with that. The issue of POW status is a complete red herring. I 
don't think Mr. Feith and I are In disagreement about the POW issue. 


I think Professor Pearlstein is absolutely correct, the issue of POWs is of total irrelevance. 

Testimony of Deborah Pearlstein and Philippe Sands before the Subcommittee on the Constitution, Civil 
Rights and Civil Liberties, House Committee on the Judiciary, at hearings “From the Department of 
Justice to Guantanamo Bay: Administration Lawyers and Interrogation Rules, Part IV,” July 15, 2008 
(emphasis added), video available at: http://www.c-span.ora/search .aspx?For=feith . 

" Article 17 of the Geneva Convention states: 

Every prisoner of war, when questioned on the subject, is bound to give only his surname, first 
names and rank, date of birth, and army, regimental, personal or serial number, or failing this, 
equivalent information. 


No physical or mental torture, nor any other form of coercion, may be inflicted on prisoners of war 
to secure from them information of any kind whatever. Prisoners of war who refuse to answer 
may not be threatened, insulted, or exposed to unpleasant or disadvantageous treatment of any 
kind. 

Article 17, Convention (III) relative to the Treatment of Prisoners of War, Geneva, 12 August 1949 
(emphasis added), available at 

http://www.icrc.ora/ihl.nsf/7c4d08d9b287a42141 256739003e636b/6fef854a351 7b75ac1 25641 e004a9e68 
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Douglas J. Feith 

August 13, 2008 


Chairman Jerroid Nadler 

Subcommittee on the Constitution, Civil Rights and Civil Liberties 
House Committee on the Judiciary 
Rayburn House Office Building 
Washington, DC 


Subject: War-on-Terrorism Detainee Interrogation Rules 


Dear Mr. Chairman: 

in my July 15, 2008 testimony before your Subcommittee, I challenged Philippe Sands to 
release the full transcript of my one interview with him, on December 6, 2006.' As my 
testimony explained, Mr. Sands misrepresented the interview in both his book and his 
Vanity Fair article. The now-publicly-available transcript reveals the extent of 
Mr. Sands’s misrepresentations." Accordingly, I am requesting the Subcommittee to 
acknowledge formally that Mr. Sands gave an untrue account of that interview, an 
account on which he built a false accusation against me of a war crime. 

Mr. Sands focuses on Article 3 (often called Common Article 3) of the Geneva 
Convention (“Geneva”) in his case against me." 1 Article 3 prohibits torture and inhumane 
treatment of detainees in conflicts “not of an international character occurring in the 
territory of one of the High Contracting Parties.” The Sands book alleges that, in early 
2002, when the President was considering the legal status of the Guantanamo detainees, I 
argued against giving the detainees Article 3 protections. In fact, I never made that 
argument - in any form whatsoever. I did not directly or indirectly urge the President to 
withhold Article 3 protections. Mr. Sands has not been able to cite any documents 
supporting his accusation, for no such documents exist. Instead, he bases his Article 3 
accusation solely on our interview. But in that interview there is not a single mention of 
Article 3, and I never even alluded to it. 

Sands’s misrepresentations are more than a technicality. His untrue claims that 1 opposed 
the use of Article 3 and that it was “Feith’ s logic” that influenced the President on Article 
3 are the heart and soul of his case against me. lv They are essential elements of his book 
and are the foundation of his spurious allegation that I committed a war crime. Under the 
circumstances, it is amazing that Mr. Sands did not during our interview > ask me any 
questions at all about Article 3. 
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Mr. Sands constructed his war crime allegation on the basis of nothing except his own 
preconception - or prejudice - that I was hostile to Geneva. The record, however, proves 
the opposite: that I supported Geneva and that I argued not only that the U.S. 
government should comply with Geneva, but should promote universal respect for it. 


In my written statement to the Subcommittee, I described the Sands book as “a weave of 
inaccuracies and distortions” and said that the author “misquotes me by using phrases of 
mine like ‘That’s the point’ and making the word ‘that’ refer to something different from 
what I referred to in our interview.” With the interview transcript in hand, I can now 
show precisely where and how Mr. Sands distorted my words. 

I told Mr. Sands that I had personally played a role in the discussions with the President 
on two points: first, that Geneva did apply to the U.S. conflict with the Taliban regime in 
Afghanistan: and, second, that the Taliban detainees nevertheless were not entitled to 
POW rights because they had failed to meet the Geneva conditions for POW status. 
Several times in the interview, I said that the Taliban detainees were entitled to Geneva 
protections, though not to POW status. According to the transcript provided by 
Mr. Sands (emphasis added): 

[Feith] So the argument [I made to the president] was: "[Geneva] applies 
as a matter of law but they are not entitled to P.O.W. status.” That 's what 
the president decided. And so as far as I was concerned . . . 

[Sands] It was a success ... 

[Feith] ... that was a success, and my memo specifically addressed those 
two points and the president agreed with us on both points. 

In asking about how POW status related to interrogations. Mr. Sands then began to 
restate tire two points I had prorfioted with the President and I started to concur by saying 
“Absolutely.” But when I realised he was restating my points incorrectly - he said that 
the Guantanamo detainees were “outside the Geneva Convention” - 1 objected and 
demanded that Mr. Sands “Hold on a second.” Mr. Sands immediately corrected his 
misstatement: “Sorry — they are not entitled to prisoner-of-war status I said “That’s a 
big difference” because, though the Taliban detainees were not entitled to POW status, I 
believed they had other rights under Geneva, given that the Convention applied to the 
U.S. conflict with the Taliban. Mr. Sands agreed that I was making a proper distinction, 
as the transcript shows: 

[Sands] So let’s, stick to your distinction, which I recognize. They are 
not prisoners of war; therefore, they are not entitled to the protections 
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[Feith] ... of prisoners of war. 

[Sands] Which precludes protections against forms of interrogation? 

[Feith] Under the Geneva Convention they are not entitled — -that’s the 
point. I didn’t want anybody saying the Geneva Conventions don't apply. 

It is clear that the phrase “that’s the point” refers to my statement that Geneva did not 
entitle the Taliban detainees to POW rights. I never said they had no other Geneva rights. 
In reiterating that “I didn’t want anybody saying the Geneva Conventions don't apply,” 1 
was taking pains to reject the notion that those detainees had no Geneva rights at all. Yet 
the Sands book (on p. 35) applies my words “that’s the point” to the proposition that, 
under Geneva, no one at Guantanamo “was entitled to any protection.' 1 That is an 
obvious false use of my words. It discredits Mr. Sands as a scholar, impeaching him as a 
commentator on this subject. 

Also, Sands takes the word “Absolutely” out of the interview and applies it (on pp. 35 
and 182) to his untrue assertion that 1 intended the President to give no Geneva 
interrogation protections at all to any Guantanamo detainees. I had no such intention and 
that’s not what the word “absolutely” referred to in the interview. The transcript, quoted 
above, shows that Mr. Sands misrepresented what I said. 

Furthermore, the Sands book cites my words “that’s what the President decided ” quoted 
(and italicized) above, and claims that I was referring to Geneva Article 3. Even from the 
interview snippet above, however, it is obvious that I was not referring to Article 3. In 
our interview, as already noted, there was no mention of Article 3 at all, either by me or 
by Mr. Sands. 

There are other important errors and distortions in the Sands book. The eight I specified 
at the July 15 hearing were: 

1 . On p. 98, Mr. Sands says the Haynes 1 8-techniques memo “was 
completely silent on tire use of multiple techniques.” 

• That memo said, however, that, if multiple techniques were used, 
they would have to be used “in a carefully coordinated manner.” 

2. On p. 99, Mr. Sands says that 1 wanted the detainees to receive no 
protection at all under Geneva and that I worked to ensure that “none of 
the detainees could rely on Geneva.’' 

* On the contrary, I argued that Geneva applied to the conflict with 
the Taliban. 
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• What I said was that the detainees were not entitled to POW status 
That’s very different. 

3. On p. 34, Mr. Sands says that if detainees do not get POW or Article 3 
protections, then “no one at Guantanamo was entitled to protection under 
any of the rules reflected in Geneva.” 

• I have never believed that is true. 

• Other Geneva protections that might still have applied include: 

o Article 5 tribunals 

o Visits from the International Committee of the Red Cross 
o Repatriation after the conflict 

4. On p. 43, Mr. Sands says “In Feilh [Dunlavey] met solid resistance to the 
idea of returning any detainees ... ” 

• In fact, I favored returning detainees. Indeed, my office wrote the 
policy for doing so. 

5. On p. 5, Mr. Sands says that Secretary of Defense Rumsfeld “did not 
reject” the Category ITT interrogation techniques in the October 2002 
Southern Command proposal. 

• But Secretary Rumsfeld did reject them. They were proposed and 
he did not authorize them; by any common definition of “reject” 
they were rejected. 

6. On p. 97, Mr. Sands says I “hoodwinked” General Myers. 

• In fact, General Myers and I agreed on Geneva and presented a 
united position to the President at the February 4, 2002 National 
Security Council meeting. I spoke to Gen. Myers on the day- 
before the July 1 5, 2008 hearing and he reaffirmed that we had 
been in agreement about Geneva. 

• General Myers authorized me to tell the Subcommittee that the 
Sands book is wrong in its “hoodwinking” claim. 

7 . On p. 99 . Mr. S ands accuses me of “circumventing” Geneva. 

• But 1 never did that or advocated that - and Mr. Sands presents no 
evidence to support his claim that I did. 
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8, Throughout his book, Mr. Sands says 1 opposed giving any detainees at 
Guantanamo the protections of Geneva Article 3. 

• In fact, however, I was open to affording them such protections. 

• I raised questions with the administration lawyers in charge of 
defining “humane treatment.” My questions included: Why not 
use Article 3? And why not use Article 5 tribunals to make 
individual judgments. about each detainee’s POW status? 

• The lawyers answered that Article 3 says that it applies only to 
non-intemational conflicts and Article 5 tribunals are unnecessary 
because the President found that the Taliban detainees as a group 
did not meet the Geneva conditions for POW status. It was clear 
that reasonable people could, differ on these matters of legal 
interpretation. 

• In 2004-05, when the issue of Article 3 came up again in 
interagency meetings, Matthew Waxman, the relevant deputy 
assistant secretary of defense, who worked for me, became a 
prominent voice for using Article 3. With my approval, he argued 
as my representative in .those meetings that, if Article 3 did not 
apply as a matter of law' (because it applied only to non- 
intemational conflicts), the United States could nonetheless apply 
Article 3 standards as a matter of policy. The administration 
lawyers did not accept that proposal, however, and their views 
(which I believe they put forward in good faith) prevailed. 

Mr. Sands did not refute any of these eight points, even though the July 1 5 hearing went 
on for over three hours. He would have had ample time to do so, if he had any facts to 
support what he wrote. Regarding point 2, Mr. Sands tried to defend himself at the 
hearing by reading an excerpt from our interview. In that excerpt, however, T stated my 
understanding that al Qaida detainees had no right to rely on Geneva. 1 specified “al 
Qaida” because 1 believed that the Taliban detainees did indeed have rights under 
Geneva. I never said that “ none of the detainees could rely on Geneva,’' yet that is what 
Mr. Sands claimed I said - a claim he considered important enough to make at least ten 
times in his book. v So Mr. Sands’s quotation from the transcript proved that his book was 
wrong - and that I was correct in denouncing him for misrepresenting our interview. 

Regarding point 8, Mr. Sands now complains that, in that interview, he "did not pick up 
any hint of receptivity to Common Article 3” on my part.' 1 This is a shameless posture 
for Mr. Sands to assume, given that my interview with him was lengthy, yet he chose not 
to ask me a single question about Article 3. Had he asked me about it, I would have told 
him my views. In the interview, 1 focused on matters in which I played a substantial role. 
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But I played a very small role regarding Article 3, especially in early 2002, so I had no 
reason to talk about it if Mr. Sands did not bother to raise it with me. 


At the July 15 hearing, 1 contradicted the Sands book’s claim that I wanted to undermine 
or circumvent Geneva. I explained that I argued for a wholehearted application of 
Geneva at Guantanamo. I also explained why it would not have been consistent with 
Geneva - and would not have served Geneva’s humanitarian purposes - to give POW 
status to detainees who had failed to meet Geneva’s specified conditions for that status. 
Those conditions are part of an incentive system, which the drafters of Geneva devised to 
encourage fighters to wear uniforms and otherwise respect the laws of war for the 
puipose, first and foremost, of protecting the interests of non-combatants. Giving POW 
status to fighters who have violated those conditions would undermine Geneva’s 
incentive system and harm the interests of non-combatants. 

At the Jnly 15 hearing. Mr. Sands admitted: “1 don't think Mr. Feith and I are in 
disagreement about the POW issue.” Regarding the al Qaida detainees at Guantanamo, 
Ms. Pearl stein noted her agreement that they were not entitled to POW status. They both 
argued at the hearing, however, that the POW issue was “irrelevant.” They suggested 
that the interrogation-related protections for POWs and for detainees protected by Article 
3 are the same." 1 But that suggestion is wrong, as a comparison of Article 3 with Article 
17, which governs interrogation of POWs, readily shows. 

Article 17 prohibits any penalties at all for a detainee who refuses to answer a question: 

Every prisoner of war. when questioned on the subject, is bound to give 
only his surname, first names and rank, date of birth, and army, 
regimental, personal or serial number, or failing this, equivalent 
information. 


No physical or mental torture, nor any other form of coercion, may be 
inflicted on prisoners of war to secure from them information of any kind 
whatever. Prisoners of war who refuse to answer may not be threatened, 
insulted, or exposed to unpleasant or disadvantageous treatment of any 
kind. vw 

I understand that U.S. military lawyers have traditionally inteipreted Article 1 7 as 
meaning, for example, that an interrogator cannot tell a detainee: If you answer a 
question you’ll be allowed to play soccer in the afternoon, but if you refuse you won t. 
That is. Article 17 prohibits even moderate, entirely humane pressure on POWs in 
interrogations. Article 3, on the other hand, has no such sweeping prohibition It does 
not forbid penalties for detainees who refuse to answer questions. It does not torbid a 
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forms of interrogation pressure. What Article 3 prohibits is violent, cruel or inhumane 

treatment. 

So there is a large practical difference between the interrogation-related restrictions 
applicable to a POW and those applicable under Article 3. A detainee with POW status 
could not be interrogated effectively unless he chose to cooperate with his interrogators 
entirely willingly. One has to suppose that such cooperation is highly unlikely for 
ideological extremists from al Qaida and other terrorist groups. Tough but humane 
interrogation under Article 3 has a better chance of producing important information - 
the kind that might allow U.S. officials to prevent additional terrorist attacks. Mr. Sands 
and Ms. Pearlstein misled the Subcommittee about the law when they dismissed the 
POW-status issue as “irrelevant” and denied the distinction between Article 17 and 
Article 3 protections. 


It would require many more pages for me to highlight and correct all the errors, 
misquotations and distortions in Mr. Sands’s writings and in his testimony regarding my 
views and work. This letter should suffice to show that Mr. Sands is a thoroughly 
unreliable commentator on the subject. As I have demonstrated, he has systematically 
misrepresented the facts. He makes false allegations without any reasonable basis. He 
cuts and pastes quotations in a grossly inaccurate way that amounts to flagrant 
misquotation. And when I called him on these errors at the July 15 hearing, he was 
unable to defend the points on which I challenged him. He dug himself deeper into 
falsehood by sweepingly asserting that our interview^ transcript supports what he wrote, 
though it does not. 

It bears noting that Mr. Sands agreed at the beginning of our December 2006 interview 
(in the talk that preceded the start of the audio recording and the transcript) that he would 
check with me before he used any of my statements in his book. I said I wanted to ensure 
that my statements were formulated accurately and unambiguously, in a F ebruary 12, 
2007 email to me, Mr. Sands reiterated our agreement: 


I am just beginning my writing up phase. Very grateful indeed for you 
giving me time. You were lucid and clear, provided terrific assistance. As 
agreed I will run any quotations by you. 


Bui he did not show me the quotations before he published his book. Had he done so, I 
would have insisted he correct the misrepresentations. Evidently, he did not want to give 
me a chance to challenge his distortions before he published his book’s sensational 
charges against me. He has never explained why he violated our agreement. 


Some journalists and other commentators, apparently predisposed to agree with 
mTsLs’s accusations, hold close-mindedly to the notion that the charges are t u . So, 
when they write about the July 1 5 hearing, they deacxtWy ~y as a den, a, 
the accusations. But I did not simply deny them - 1 refuted them. 
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I am grateful to the Subcommittee for demanding that Mr. Sands release the transcript of 
my interview with him. Now that it is public, Mr. Sands has extraordinary brass in 
continuing to claim his book is accurate. iX In fact, the transcript makes plain that Mr. 
Sands twisted my words and misrepresented my position on Geneva and my work on 
detainee policy. 

Mr. Sands seems to be calculating that no one will actually read the transcript with 
enough care to see that it exposes fundamental flaws in his book. It shows that Mr. Sands 
was, at best, careless or ignorant. Actually, the transcript strongly suggests that he was 
dishonest, a suggestion reinforced by (1) his unwillingness to admit his errors even after I 
listed a number of them. (2) bis brazen claim that the transcript supports the accusations 
in his book, when it clearly reveals them as untrue, and (3) the violation of his promise, 
which he had continued in writing, to check the accuracy of his quotations with me 
before he published them. 

I concluded my written testimony for the Subcommittee as follows: 

[Mr. Sands 'sj ill-informed attack on me is a pillar of the broader argument 
of his book. And that flawed book is a pillar of the argument that Bush 
administration officials despised the Geneva Convention and encouraged 
abuse and torture of detainees. Congress and the American people should 
know that this so-called “torture narrative” is built on sloppy research, 
misquotations and unsubstantiated allegations. 

Any Subcommittee member - and anyone else - who reads the transcript of my interview 
with Mr. Sands and compares it to his book will plainly see Mr. Sands’s lack of 
scholarship and the groundlessness of his allegations against me. Mr. Sands’s work 
shows that the foundation of the “torture narrative” is not rigorously sifted evidence, but 
the determination of some critics of U.S. policy to preserve their antagonistic 
preconceptions despite the facts. 

When Chairman Conyers invited me to testify, he cited the Sands book as a focus of 
attention. The Subcommittee" s hearings - and the follow-up communications — have 
now clarified important errors in the Sands book and have shown that the book’s 
accusations against me are untrue. 

I respectfully urge the Subcommittee to acknowledge formally that Mr. Sands’s 
testimony misrepresented my views and actions - and, in particular, was wrong in 
claiming that 1 opposed the use of Geneva Article 3 and that I opposed giving any 
Geneva protections to any of the Guantanamo detainees. I think the Subcommittee 
should help correct the record because your hearings gave widespread publicity to 
Mr. Sands’s false allegation that 1 committed a war crime, an allegation that Mr. Sands 
grounded in the errors that are now finally exposed. 
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Kindly include this letter in the published record relating to the July 1 5 hearing. 


Yours truly. 



cc: Representative John Conyers 

Representative Lamar Smith 
Representative Trent Franks 


NOTES 

1 Neither in his book nor in the transcript of our interview docs Mr. Sands specify the date of our interview. 
My calendar shows it as December 6, 2006. 

“ The Vanity Fair magazine’s website published the transcript at 

Imn: 7 w w w . van iivfa it .com/oo i it i cs Teat u res/2 003/ 07/fe ith transcr i pt2 008 07 . 

111 In its entirety. Geneva Article 3 states: 

In the case of armed conflict not of an international character occurring in the territory of one of 
the High Contracting Parties, each Party to the conflict shall be bound to apply, as a minimum, the 
following 
provisions: 

(1) Persons taking no active part in the hostilities, including members of armed forces 
who have laid down their arms and those placed hors de combat by sickness, wounds, 
detention, or any other cause, shall in all circumstances be treated humanely, without any 
adverse distinction founded on race, colour, religion or faith, sex, birth or wealth, or any 
other similar criteria. To this end the following acts are and shall remain prohibited at an) 
time arid in any place whatsoever with respect to the above-mentioned persons: 

(a) violence to life and person, in particular murder of all kinds, mutilation, crue 
treatment and torture; 

(b) taking of hostages: 

(c) outrages upon persona! dignity, in particular, humiliating and degrading 
treatment; 

(d) the passing of sentences and the carrying out of executions without previous 
judgment pronounced by a regularly constituted court affording all the judicial 
guarantees which are recognized as indispensable by civilized peoples. 

(2) The wounded and sick shall be collected and cared for. 

An impartial humanitarian body, such as the International Committee of the Red Cross, may offer 
its services to the Parties to the conflict. 
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The Parties to the conflict should further endeavour to bring into force, by means of special 
agreements, all or part of the oilier provisions of the present Convention. 

The application of the preceding provisions shall not affect the legal status of the Parties to the 
conflict. 

Convention (111) relative to the Treatment of Prisoners of War, Geneva, 12 August 1949, Article 
available at 

htEp:.7w’ww.icrc.org/ihi.nsf''7c4d08d9b287,i42 14 l256739003e6.16b/6fefS54a3517b75a cl2564 i e004a9eo8. 

IV Philippe Sands, Torture Team: Rumsfeld’s Memo and the Betrayal of American Valves (New York: 
Palgrave Macmillan, 2008), p. 34. 

v See the following examples from Sands, Torture Team: 

p. 33-4: “none of the detainees could rely on Common Article 3” 

p. 34: “The upshot was that no one at Guantanamo was entitled to protection under any of the 
rules reflected in Geneva.” 

p. 35: “1 observed to Feith that his memo to the President and the Geneva Convention meant that 
its constraints on interrogation didn’t apply to anyone at Guantanamo.” 

p. 36: “None of the detainees had any rights under the Geneva Conventions.’ 

p. 66: “Beaver began her memo with ‘the facts’: none of the detainees were protected by 
Geneva...” 

p. 66: “She [Beaver] was stuck with the President’s decision on Geneva, which required her to 
proceed on the basis that Geneva provided no rights for the detainees.' 1 

p. 89: “That wasn’t what the President decided. The actual decision distinguished between the 
Taliban — to whom Geneva applied, although detainees could not invoke rights under it — and al- 
Qaeda, to whom it didn’t, apply at all. This was Feith’ s confusing formulation. The effect was that 
no Guantanamo detainee could rely on Geneva, even its Common Article 3. 

p. 98: • t Doug Feith was Undersecretary of Defense for Policy and Haynes knew' him well. They 
had agreed on the approach to Geneva - that it shouldn’t be available to any Guantanamo 
detainees - now they could focus on interrogation techniques.” 

p. 99: “He [Feith] was happy to talk at length about the February moment and his triumph in 
ensuring that none of the detainees could rely on Geneva. ’’ 

p. 214: “Doug Feith told me that Hayes had agreed on his approach to Geneva, that it shouldn't be 
available to any Guantanamo detainees.” 

vi See Philippe Sands lenerto Chairman John Conyers. Jr. on "Hearing on Administration Lawyers and 
Administration Interrogation Rules, 15 July 2008;’ July 24, 2008, p. 2. 

™ See, e g., the following statement at the July 1 5, 2008 hearing by Deborah Pearlstetn: 
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The critical significance between declaring somebody a POW and declaring them any 
other detainee in U.S. custody is that a POW cannot be prosecuted for engaging in lawful acts of 
war. Our soldiers can't be criminally tried for engaging in lawful combat. 

It is not a distinction between the treatment of POWs and the treatment of anybody else 
that common Article 3 and a host of basic protections for the humane treatment of detainees apply- 
They apply to POWs. They apply equally to everybody else. 

There is nothing under law, in my judgment, to be gained, even if one believes that 
coercive interrogation is’useftil-and 1 believe it is not -there is nothing to he gained undertow by 
denying those POW protections. The same standards of treatment apply. 

See also the following statements at the July 15, 2008 hearing by Ms. Pearlstein and Mr. Sands. 

[Pearlstein:] [T]he designation of ai Qaeda detainees as POWs or not is not the issue. 1 think it, in 
many respects, is correct, unlike with respect to the Taliban, that al Qaeda are not entitled to the 
full panoply of POW protections. Having said that, it is irrelevant. What they are entitled to, 
among other things, at a minimum is the protection of Common Article 3, a provision of law that 
would prohibit the set of techniques that we are discussing here today. 

[Sands:] I think I would agree with that. The issue of POW status is a complete red herring. I 
don't think Mr. Feith and 1 are in disagreement about the POW issue: 


1 think Professor Pearlstein is absolutely correct, the issue of POWs is of total irrelevance. 

Testimony of Deborah Pearlstein and Philippe Sands before the Subcommittee on the Constitution, Civil 
Rights and Civil Liberties, House Committee on the judiciary, at hearings "From the Department ot 
justice to Guantanamo Bay: Administration Lawyers and Interrrogation Rules, Part IV,’ July 15, 2008 
(emphasis added), video available at: S tti. p : .-7 v. w w . c-spam s >ru/sc arc h . aspx. ■ 

vi ” Article 17, Convention (III) relative to the Treatment of Prisoners of War, Geneva, 12 August 1949 
(emphasis added), available at .. 

hiJ /- vv WW 3crc.ora.nhl.nsfi7c4drtR.Wh->ft? ft 47U i 2567?9003e636b/6fet854ai5 l 7b oac i j.304 Ie004a9et& 


1X See Philippe Sands letter to Chairman Conyers. July 24. 2008. 



202 





OUTLINE OF KEY ISSUES 

FOR 

HPSCI HEARING ON INTERROGATION OF DETAINEES 

mat ate Policy’s sensibilities in general for detainees and negations? 

o DoD Program for Enemy Prison® of ^ and other Detainees 
(DoD Directive 23 10.1, 18 August 1994) (Tab B). 

® USD(P) has “primary staff responsibility and ensures t 
ASD(ISA) “shall provide for overall development, 
coordination, approval, and promulgation ° ^ 

policies and plans, including final coordination of such 
proposed plans, policies, and new courses of act on with the 
SoD Cornponems and other Federal Departments and 
Agencies, as necessary.” 

. KB: By memo of 17 January 2002, USD(F) 

transferred these responsibilities to AS D( SO/LIC) 
regard to persons detained in association with 

GWOT (Tab C). 


BUT 


SecArmy is DoD Executive Agent for administration 
of the Program (Tab B, 4.2). 

Secretaries of Military Departments ensure appropriate 

Smng,' and prompt reporting of suspected or alleged 

violations (4.3). 

Combatant Commanders provide for proper treatment, 

of detainees, and ensure prompt reporting of suspected 
or alleged violations (4.4). 

the Directive (4.0). 
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o DoD Law of War Program (DoD Directive 5100.77, 9 December 
1998) (Tab D). 


* USD(P) has “primary staff responsibility” And ensures that 
ASD(ISA) “shall provide for overall development, ' 
coordination, approval, and promulgation of major DoD 
policies and plans, including final coordination of such 
proposed policies and plans with the DoD Components and 
other Federal Departments and Agencies as necessary, and 
final coordination of DoD positions on international 
negotiations on the law of war and U.S. signature or 
ratification of law of war treaties.” 

« BUT 


® Heads of DoD Components ensure that their members 
comply with law of war during all conflicts (Tab D 
5.3). 

• Secretaries of Military Departments ensure 
implementation of programs to prevent violations of 
laws of war (5.5). 

• SecArmy is Executive Agent for the SecDef for 
supervising investigation of reportable incidents (5.6). 

• CJCS issues and reviews plans, policies, directives and 
rules of engagement, ensuring their consistency with 
the law of war, and ensures that plans, policies, 
directives and rules of engagement issued by 
Combatant Commanders are consistent with the law of 
war (5.7). 

• Combatant Commanders institute programs to prevent 
■ violations of law of war and ensure prompt reporting 

of reportable incidents (5.8). 

• SO/LIC and its special operations responsibilities. 

o Title 10 responsibilities: Principal duty is overall supervision 
(including policy and resources) of special operations and low 
intensity conflict activities (Tab E). 
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Questions for the Record Submitted by Ranking Member Trent Franks 
For the July 15, 2008 Constitution Subcommittee Hearing 

Questions for Mr. Feith: 

I understand Subcommittee Chairman Nadler was quoted by The Washington 
Independent on June 16, 2008 as saying: "The most revealing thing, from my 
perspective, [that Feith said] is that on the Category II issue, everyone says that Category 

II techniques are cruel and inhumane treatment," Nadler said. "But he said that done 
right, it isn't torture. How?" Do you have an answer to Chairman Nadler’ s question? 

You cited more than half a dozen errors and distortions in Mr. Sands’s book, Torture 
Team. Please provide page citations for the errors and distortions to which you were 
referring. 

You have complained about Mr. Sands’s misquotation of you. Please identify the 
misquotations. 

Committee Chairman Conyers commented on the diffuse allocation of responsibilities 
within the Defense Department for detainee matters. Could you please set them forth for 
the record. 

During the Subcommittee’s July 15, 2008 hearing, I understood Professor Sands and Ms. 
Pearlstein to say that the scope of permissible interrogation techniques should be the 
same for POWs and the al-Qaeda and Taliban detainees in U.S. custody. Indicate, with 
explanation, whether you agree or disagree. 

Questions for Ms. Pearlstein: 

I understood you to say that you agree with the administration that al-Qaeda detainees are 
not entitled to POW status, am I correct? You also seem to have said that, by contrast, 
Taliban detainees are entitled to POW status, am I correct? If so, please explain your 
belief that the Taliban detainees are entitled to POW status under the Geneva 
Conventions. 

Questions for Mr. Sands: 

You indicated that you and Mr. Feith are not in disagreement about the POW issue. Am I 
to understand from that assertion that you agree that neither the al-Qaeda detainees nor 
the Taliban detainees qualify as POWs within the meaning of the Geneva Conventions? 

You assert that the aggressive questioning of detainee 063 - Mohammed al-Qahtani - 
produced no information. Please tell us all of the bases for your belief in the truth of that 
assertion. 

Questions for Mr. Sands and Ms. Pearlstein: 
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Is it your position that no interrogation pressures of any kind are permissible under 
common article 3 of the Geneva Conventions? Are all forms of pressure necessarily 
inhumane or a violation of personal dignity? If not, please indicate what forms of 
interrogation pressure or coercion you consider permissible under common article 3. 

You appear to contend that all 15 of the interrogation techniques approved by Secretary 
Rumsfeld on December 2, 2002 violate common article 3 of the Geneva Conventions. If 
not, indicate which approved techniques are permissible under common article 3. Please 
indicate which, if any, techniques you contend constitutes torture and identity the 
definition of torture and supporting authorities on which you rely for your contention. 

For those technique that you contend only violate common article 3, please indicate the 
language of the provision that is violated by the provision and the supporting authorities 
you rely on for your position. 
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Deborah N. Pearlstein 

Responses to Written Questions of Ranking Minority Member Franks 
Subcommittee on the Constitution, Civil Rights, and Civil Liberties 
Committee on the Judiciary 
United States House of Representatives 
July 15, 2008 


Administration Lawyers and Administration Interrogation Rules 


Response to Question 1: Article 4 of the Third Geneva Convention Relative to the 
Treatment of Prisoners of War defines the term “prisoner of war” (POW) as someone 
“belonging to one of the following categories,” including, for example, "[m]embers of 
the armed forces of a Party to the conflict as well as members of militias or volunteer 
corps forming part of such armed forces.” The U.S. invasion of Afghanistan in 2001 
initiated an international armed conflict within the meaning of this Convention to which 
the United States and Afghanistan, both Convention signatories, were party. The Taliban 
fielded the armed forces of Afghanistan at the time of the U.S. invasion. By the terms of 
the Convention, this fact alone is enough to establish Taliban soldiers' facial entitlement 
to POW status. 

Despite this, the Bush Administration has argued, among other things, that because some 
Taliban soldiers were known to commit war crimes, no Taliban soldier was entitled to 
POW status 1 2 This argument by the Administration a blanket declaration that no 
individual member of the armed forces of a state party to the Geneva Convention would 
be afforded POW status - is without support in international law and, to my knowledge, 
without precedent in any major conflict in U.S. history since the Conventions were 
ratified. Indeed, despite the deplorable record of many of our past enemies in violating 
the law of war, the United States respected the POW status of German soldiers in World 
War TT, the armed forces of North Korea in the Korean War, North Vietnamese forces in 
the Vietnam War, and the Traqi military in the 1991 Gulf War." 

The determination as to whether an individual al Qaeda detainee is entitled to POW status 
is more complex. In addition to the definition of POW quoted above. Article 4 of the 
Convention also recognizes that individuals who meet the following criteria are entitled 
to POW protection: “[mjembers of other militias and members of other volunteer corps, 
including those of organized resistance movements, belonging to a Party to the conflict 
and operating in or outside their own territory, even if this territory is occupied, provided 
that such militias or volunteer corps, including such organized resistance movements. 


1 Memorandum from Alberto Gonzales, White House Gen. Counsel, to President George W. Bush, Re: 
Application of the Genera Convention on Prisoners of War to the Conflict with Al Qaeda and the Taliban 
(Jan. 25, 2002), available at http://msnbc.com/modules/newsweek/pdf/gonzales_memo.pdf. 

2 See Jennifer Elsea. Treatment of Battlefield Detainees in (lie War on Terrorism. Congressional Research 
Service Report for Congress. RL3 1367, April 11, 2002. p. 29, available at 
http://wwrY.n i ml.orit/documents/BattlefieldDetainees.odf . 
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fulfill the following conditions: (a) That of being commanded by a person responsible for 
his subordinates; (b) That of having a fixed distinctive sign recognizable at a distance; (c) 
That of carrying arms openly; (d) That of conducting their operations in accordance with 
the laws and customs of war." Tt is entirely possible, and indeed likely, that most A1 
Qaeda members detained in the Afghanistan conflict do not satisfy this definition. Yet 
because the Convention expressly provides a method for how states must resolve such 
status questions in circumstances where there is “any doubt,” the United States was 
required to afford Afghan battlefield detainees a status hearing by a competent tribunal as 
set forth in Article 5 of the Third Geneva Convention. Under the Convention, until that 
tribunal determines in the individual case that the detainee is not entitled to POW status, 
the individual must be accorded the protections of the Third Geneva Convention. 3 It is 
my understanding that beginning in 2001, the Administration broadly failed to afford 
Article 5 hearings to individuals taken into U S. custody in Afghanistan. 

Response to Question 2: Chapter 8 of the U.S. Army Field Manual on Human 
Intelligence Collector Operations 2-22.3, issued September 2006, sets forth the U.S. 
Army’s current doctrinal guidance, techniques, and procedures governing interrogation. 
This chapter, available at http://www.armv.mil/instituti on/amivpublicaffairs/pdf/'fm2-22- 
3.pdf. provides pages of instructions on techniques that are permitted, and techniques that 
are prohibited, in efforts to obtain intelligence information from individual subjects. Tn 
my view, this guidance is broadly in compliance with U.S. obligations under Common 
Article 3 of the Geneva Conventions requiring the humane treatment of all detainees - 
including that Article’s prohibition against “[ojutrages upon personal dignity, in 
particular, humiliating and degrading treatment.” 

Response to Question 3: Common Article 3 of the Geneva Conventions prohibits, inter 
alia, “violence to life and person, . . . torture, . . [and] [o]utrages upon personal dignity, in 
particular, humiliating and degrading treatment.” The following techniques, approved by 
Secretary Rumsfeld on December 2, 2002, appear to violate Common Article 3 of the 
Geneva Conventions: use of stress positions; use of mild, non-injurious physical contact 
for the purpose of obtaining information; permitting interviewer to identify himself as “an 
interrogator from a country with a reputation for harsh treatment of detainees”; use of 
prolonged isolation; deprivation of light and auditory stimuli; hooding during 
transportation and questioning; 20-hour interrogations; removal of all comfort items 
(including religious items); forced grooming; using detainees individual phobias (such as 
fear of dogs) to induce stress. The following techniques could violate Common Article 3 
if used in ways that, under the cumulative circumstances of confinement, are aimed at 
humiliating and ridiculing detainees, or at causing serious physical or mental suffering: 
yelling at detainees; use of falsified documents or reports; interrogating detainee in an 


’ The Article 5 hearings contemplated by the Tliird Geneva Convention have been codified in military 
regulations since the 1960's. .Sec U.S. Army Regulation 190-8, “Enemy Prisoners of War. Retained 
Personnel, Civilian Internees and Other Detainees," Dep’t of the Army. 1 ■ 1-6 (1997). 
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environment other than the interrogation booth; switching detainee from hot rations to 
MREs. 1 * * 4 

The term “torture” is defined in different ways by different instruments of law and 
government statements. 5 According to the authoritative TCRC Commentary to the 
Geneva Conventions, “torture” under Common Article 3 is “the infliction of suffering on 
a person in order to obtain from that person, or from another person, confessions or 
information.” 6 Article I of the Convention Against Torture, to which the United States is 
also signatory, has defined “torture” as “any act by which severe pain or suffering, 
whether physical or mental, is intentionally inflicted on a person for such purposes as 
obtaining from him or a third person information or a confession, ... or intimidating or 
coercing him or a third person, . . . when such pain or suffering is inflicted by or at the 
instigation of or with the consent or acquiescence of a public official or other person 
acting in an official capacity.” 

International tribunals and treaty bodies, including the International Criminal Tribunal for 
the Former Yugoslavia and the Committee Against Torture, have recognized that certain 
acts are per se severe enough to constitute “torture” under these definitions. Such acts 
include mock executions, “exposure of detainees under interrogation to severe cold for 
extended periods, a combination of restraining in very painful conditions, hooding under 
special conditions, sounding of loud music for prolonged periods, threats, including death 
threats, violent shaking and using cold air to chill ” 7 Beyond this, and as a general 
matter, whether a particular technique is “severe” enough to constitute “torture” under 
these standards depends on an assessment of all the circumstances of detention and 
treatment. 8 


1 These standards, and the international legal sources supporting them, are summarized in Cordula Droege, 

The Prohibition of Torture and Other Forms of Ill-Treatment in Internationa t Humanitarian Law, 89 
International Re view of tiie Red Cross 515 (2007). 

" In U.S. State Department reports on other countries, prolonged isolation sleep deprivation, forced 

standing, and blindfolding, for example, as all referred to as torture. See , e.g., Dep't of State, 1999 Country 
Reports on Human Rights Practices: Jordan 2125 (2000); Dep't of State, 1999 Country' Reports on Human 
Rights Practices: Iran (2000); Dep’t of Stale, 1999 Country Reports on Human Rights Practices: Libya 

(1999); Dep’t of State, 1999 Country Reports on Human Rights Practices: Tunisia (1999); Dep’t of State, 
2005 Country- Reports on Human Rights Practices: Egypt (2006). 

b Int’l Conun. Red Cross, Commentary on the Geneva Conventions of August 12, 1949, Vol. IV (1958). 

' Droege, supra, note 4, at 529-30 (cataloguing sources). 

8 See, e.g., Nigel Rodley, Tiie Treatment of Prisoners Under International Law 88 (2d ed. 1999); 
see also Sclmouni v. France, 29 E.H.R.R. 403, 100 (1999); Aydmv. Turkey, 25 E.H.R.R. 251, ^ 86 
(1997). 
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Command's Responsibility documents a dozen brutal deaths as the result 
of the most horrific treatment. One such incident would be an isolated 
transgression; two would be a serious problem; a dozen of them is policy. 
The law of military justice has long recognized that military leaders are 
held responsible for the conduct of their troops. Yet this report also 
documents that no civilian official or officer above the rank of major 
responsible for interrogation and detention practices has been charged in 
connection with the torture or abuse-related death of a detainee in U. S. 
custody. And the highest punishment for anyone handed down in the case 
of a torture-related death has been five months in jail. This is not 
accountability as we know it in the United States. 

John D. Hutson 

Rear Admiral (Ret,), JAGC, USN 


The torture and death catalogued in excruciating detail by this important 
Human Rights First report did not happen spontaneously. They are the 
consequence of a shocking breakdown of command discipline on the part 
of the Army’s Officer Corps. It is very clear that cruel treatment of 
detainees became a common Army practice because generals and 
colonels and majors allowed it to occur, even encouraged it. What is 
unquestionably broken is the fundamental principle of command 
accountability, and that starts at the very top. The Army exists, not just to 
win America's wars, but to defend America’s values. The policy and 
practice of torture without accountability has jeopardized both. 

David R. Irvine 
Brig. Gen. (Ret.) USA 
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Command's Responsibility — 1 


I. Introduction 


Do I believe that [abuse] may have hurt us in winning the hearts and minds of Muslims around 
the world? Yes, and I do regret that. But one of the ways we address that is to show the world 
that we don’t just talk about Geneva, we enforce Geneva .... ft TJhat's why you have these mili- 
tary court-martials; that's why you have these administrative penalties imposed upon those 
responsible because we want to Find out what happened so it doesn't happen again. And if 
someone has done something wrong, they're going to be held accountable. 

U S. Attorney General Alberto Gonzales 

Confirmation Hearings before the Senate Judiciary Committee 

January 6, 2005 

Basically [an August 30, 2003 memo] said that as far as they [senior commanders] knew there 
were no ROE [Rules of Engagement] for interrogations. They were still struggling with the defi- 
nition for a detainee. It also said that commanders were tired of us taking casualties and they 
[told interrogators they] wanted the gloves to come off. .. . Other than a memo saying that they 
were to be considered “unprivileged combatants' 1 we received no guidance from them [on the 
status of detainees]. 

Chief Warrant Officer Lewis Welshofer 

Testifying during his Court Martial for Death of Iraqi General Abed Hamed Mowhoush 
January 19, 2006 


Since August 2002, nearly 1 00 detainees have died 
while in the hands of U.S. officials in the global “war on 
terror.” According to the U.S. military’s own classifica- 
tions, 34 of these cases are suspected or confirmed 
homicides; Human Rights First has identified another 
1 1 in which the facts suggest death as a result of 
physical abuse or harsh conditions of detention. In 
close to half the deaths Human Rights First surveyed, 
the cause of death remains officially undetermined or 
unannounced. Overall, eight people in U S. custody 
were tortured to death. 

Despite these numbers, four years since the first known 
death in U.S. custody, only 12 detainee deaths have 
resulted in punishment of any kind for any U.S. official. 
Of the 34 homicide cases so far identified by the 
military, investigators recommended criminal charges in 


fewer than two thirds, and charges were actually 
brought (based on decisions made by command) in 
less than half. While the CIA has been implicated in 
several deaths, not one CIA agent has faced a criminal 
charge. Crucially, among the worst cases in this list - 
those of detainees tortured to death - only half have 
resulted in punishment; the steepest sentence for 
anyone involved in a torture-related death: five months 
in jail. 

It is difficult to assess the systemic adequacy of 
punishment when so few have been punished, and 
when the deliberations of juries and commanders are 
largely unknown. Nonetheless, two patterns clearly 
emerge: (1) because of investigative and evidentiary 
failures, accountability for wrongdoing has been limited 
at best, and almost non-existent for command; and (2) 
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commanders have played a key role in undermining 
chances for full accountability. In dozens of cases 
documented here, grossly inadequate reporting, 
investigation, and follow-through have left no one at all 
responsible for homicides and other unexplained 
deaths. Commanders have failed both to provide troops 
clear guidance, and to take crimes seriously by 
insisting on vigorous investigations. And command 
responsibility itself - the law that requires commanders 
to be held liable for the unlawful acts of their subordi- 
nates about which they knew or should have known - 
has been all but forgotten. 

The failure to deal adequately with these cases has 
opened a serious accountability gap for the U.S. 
military and intelligence community, and has produced 
a credibility gap for the United States - between 
policies the leadership says it respects on paper, and 
behavior it actually allows in practice. As long as the 
accountability gap exists, there will be little incentive for 
military command to correct bad behavior, or for civilian 
leadership to adopt policies that follow the law. As long 
as that gap exists, the problem of torture and abuse will 
remain. 

This report examines how cases of deaths in custody 
have been handled. It is about how and why this 
“accountability gap” between U.S. policy and practice 
has come to exist. And it is about why ensuring that 
officials up and down the chain of command bear 
responsibility for detainee mistreatment should be a top 
priority for the United States. 


The Cases to Date 

The cases behind these numbers have names and 
faces. This report describes more than 20 cases in 
detail, to illustrate both the failures in investigation and 
in accountability. Among the cases is that of Manadel 
al-Jamadi, whose death became public during the Abu 
Ghraib prisoner-abuse scandal when photographs 
depicting prison guards giving the thumbs-up over his 
body were released; to date, no U.S. military or 
intelligence official has been punished criminally in 
connection with Jamadi’s death. 

The cases also include that of Abed Hamed Mow- 
housh, a former Iraqi general beaten over days by U.S. 
Army, CIA and other non-military forces, stuffed into a 
sleeping bag, wrapped with electrical cord, and 
suffocated to death. In the recently concluded trial of a 
low-level military officer charged in Mowhoush’s death, 
the officer received a written reprimand, a fine, and 60 
days with his movements limited to his work, home, 
and church. 

And they include cases like that of Nagem Sadoon 
Hatab, in which investigative failures have made 
accountability impossible. Hatab, a 52-year-old Iraqi, 
was killed while in U.S. custody at a holding camp 
close to Nasiriyah. Although a U.S. Army medical 
examiner found that Hatab had died of strangulation, 
the evidence that would have been required to secure 
accountability for his death - Hatab’s body - was 
rendered unusable in court. Hatab’s internal organs 
were left exposed on an airport tarmac for hours; in the 
blistering Baghdad heat, the organs were destroyed; 
the throat bone that would have supported the Army 
medical examiner’s findings of strangulation was never 
found. 

Although policing crimes in wartime is always challeng- 
ing, government investigations into deaths in custody 
since 2002 have been unacceptable. The cases 
discussed in this report include incidents where deaths 
went unreported, witnesses were never interviewed, 
evidence was lost or mishandled, and record-keeping 
was scattershot. They also include investigations that 
were cut short as a result of decisions by commanders 
- who are given the authority to decide whether and to 
what extent to pursue an investigation - to rely on 
incomplete inquiries, or to discharge a suspect before 
an investigation can be completed. Given the extent of 
the non-reporting, under-reporting, and lax record 
keeping to date, it is likely that the statistics reported 
here, if anything, under-count the number of deaths. 
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Among our key findings: 

• Commanders have failed to report deaths of 
detainees in the custody of their command, re- 
ported the deaths only after a period of days and 
sometimes weeks, or actively interfered in efforts to 
pursue investigations; 

• Investigators have failed to interview key wit- 
nesses, collect useable evidence, or maintain 
evidence that could be used for any subsequent 
prosecution; 

• Record keeping has been inadequate, further 
undermining chances for effective investigation or 
appropriate prosecution; 

• Overlapping criminal and administrative investiga- 
tions have compromised chances for 
accountability; 

• Overbroad classification of information and other 
investigation restrictions have left CIA and Special 
Forces essentially immune from accountability; 

• Agencies have failed to disclose critical informa- 
tion, including the cause or circumstance of death, 
in close to half the cases examined; 

• Effective punishment has been too little and 
too late. 


Closing the Accountability Gap 

The military has taken some steps toward correcting 
the failings identified here. Under public pressure 
following the release of the Abu Ghraib photographs in 
2004, the Army reopened over a dozen investigations 
into deaths in custody and conducted multiple investi- 
gation reviews; many of these identified serious flaws. 
The Defense Department also “clarified” some existing 
rules, reminding commanders that they were required 
to report “immediately” the death of a detainee to 
service criminal investigators, and barring release of a 
body without written authorization from the relevant 
investigation agency or the Armed Forces Medical 
Examiner. It also made the performance of an autopsy 
the norm, with exceptions made only by the Armed 
Forces Medical Examiner. And the Defense Depart- 
ment says that it is now providing pre-deployment 
training on the Geneva Conventions and rules of 
engagement to all new units to be stationed in Iraq and 
responsible for guarding and processing detainees. 

But these reforms are only first steps. They have not 
addressed systemic flaws in the investigation of 
detainee deaths, or in the prosecution and punishment 
of those responsible for wrongdoing. Most important, 
they have not addressed the role of those leaders who 
have emerged as a pivotal part of the problem - 
military and civilian command. Commanders are the 
only line between troops in the field who need clear, 
usable rules, and policy-makers who have provided 
broad instructions since 2002 that have been at worst 
unlawful and at best unclear. Under today’s military 
justice system, commanders also have broad discretion 
to insist that investigations into wrongdoing be pursued, 
and that charges, when appropriate, be brought. And 
commanders have a historic, legal, and ethical duty to 
take responsibility for the acts of their subordinates. As 
the U.S. Supreme Court has recognized since World 
War II, commanders are responsible for the acts of 
their subordinates if they knew or should have known 
unlawful activity was underway, and yet did nothing to 
correct or stop it. That doctrine of command responsi- 
bility has yet to be invoked in a single prosecution 
arising out of the “war on terror." 

Closing this accountability gap will require, at a 
minimum, a zero-tolerance approach to commanders 
who fail to take steps to provide clear guidance, and 
who allow unlawful conduct to persist on their watch. 
Zero tolerance includes at least this: 
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First, the President, as Commander-in-Chief, 
should move immediately to fully implement the 
ban on cruel, inhuman and degrading treatment 
passed overwhelmingly by the U.S. Congress 
and signed into law on December 30, 2005. Full 
implementation requires that the President clarify his 
commitment to abide by the ban (which was called into 
question by the President’s statement signing the bill 
into law). It also requires the President to instruct all 
relevant military and intelligence agencies involved in 
detention and interrogation operations to review and 
revise internal rules and legal guidance to make sure 
they are in line with the statutory mandate. 

Second, the President, the U.S. military, and 
relevant intelligence agencies should take 
immediate steps to make clear that all acts of 
torture and abuse are taken seriously - not from 
the moment a crime becomes public, but from 
the moment the United States sends troops and 
agents into the field. The President should issue 
regular reminders to command that abuse will not be 
tolerated, and commanders should regularly give 
troops the same, serious message. Relevant agencies 
should welcome independent oversight - by Congress 
and the American people - by establishing a central- 
ized, up-to-date, and publicly available collection of 
information about the status of investigations and 
prosecutions in torture and abuse cases (including trial 
transcripts, documents, and evidence presented), and 
all incidents of abuse. And the Defense and Justice 
Departments should move forward promptly with long- 
pending actions against those involved in cases of 
wrongful detainee death or abuse. 

Third, the U.S. military should make good on the 
obligation of command responsibility by devel- 
oping, in consultation with congressional, 
military justice, human rights, and other advi- 
sors, a public plan for holding all those who 
engage in wrongdoing accountable. Such a plan 
might include the implementation of a single, high-level 
convening authority across the service branches for 
allegations of detainee torture and abuse. Such a 
convening authority would review and make decisions 
about whom to hold responsible; bring uniformity, 
certainty, and more independent oversight to the 
process of discipline and punishment; and make 
punishing commanders themselves more likely. 


Finally, Congress should at long last establish 
an independent, bipartisan commission to 
review the scope of U.S. detention and interroga- 
tion operations worldwide in the “war on terror.” 

Such a commission could investigate and identify the 
systemic causes of failures that lead to torture, abuse, 
and wrongful death, and chart a detailed and specific 
path going forward to make sure those mistakes never 
happen again. The proposal for a commission has 
been endorsed by a wide range of distinguished 
Americans from Republican and Democratic members 
of Congress to former presidents to leaders in the U.S. 
military. We urge Congress to act without further delay. 


This report underscores what a growing number of 
Americans have come to understand. As a distinguished 
group of retired generals and admirals put it in a 
September 2004 letter to the President: “Understanding what 
has gone wrong and what can be done to avoid systemic 
failure in the future is essential not only to ensure that those 
who may be responsible are held accountable for any wrong- 
doing, but also to ensure that the effectiveness of the U.S. 
military and intelligence operations is 
not compromised by an atmosphere of permissiveness, 
ambiguity, or confusion. This is fundamentally a 
command responsibility." It is the responsibility of 
American leadership. 
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II. Homicides: Death by Torture, Abuse or Force 

An American soldier told us of our fathers death. He said: "Your father died during the interro- 
gation. " So we thought maybe it was high blood pressure under personal stress. This would 
happen in American detention centers. People would die of high blood pressure. But afterwards 
the people who were imprisoned, detained with him said: “No. They would torture him and they 
assigned American soldiers to him especially for the torture. He died during the torture." . . . 
Honestly . my mother, after the case, after they brought my father dead, she enfered a state we 
can say a coma or like a coma. She withdrew from life. 

Hossam Mowoush (in translation) 

Son of Iraqi Maj. Gen. Abed Hamed Mowhoush, 

Killed in U.S. Custody November 26. 2003 1 


Of the close to 1 00 deaths in U.S. custody in the global 
“war on terror,” 2 at least a third were victims of homi- 
cide at the hands of one or more of their captors. 3 At 
least eight men, and as many as 1 2, were tortured to 
death. 4 The homicides also include deaths that the 
military initially classified as due to “natural causes," 
and deaths that the military continues to classify as 
“justified.” This chapter briefly reviews the facts of some 
of these worst cases, and the consequences - or not- 
for those involved. 


Definition of a Detainee 

In this report, we include any death of a detainee under effective 
U.S. control as a "death in custody." We adopt the definition of 
“detainee” used by the U S Army Criminal Investigative Command 
(CID) - the Army's agency for investigating crimes committed by 
soldiers - "any person captured or otherwise detained by an armed 
force." 5 For the purposes of this report, we do not include people 
killed in the course of combat or as a result of injuries sustained 
during combat, or persons shot at checkpoints when it is alleged 
that they disobeyed orders to stop their vehicle. We do include 
prisoners in U S military detention centers, as well as those who 
have been killed while being interrogated in their homes, or shot at 
the point of their capture, after surrendering to U.S. troops. Once a 
person has been captured, the U.S. military or intelligence agency 
assumes control over him, and can restrain him against his will. It is 
under these circumstances that American law and values are most 
acutely tested 
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PROFILE HOMICIDE 


So fo*n foe inter r ogator came that used to interrogate (me} m the Baghdad /erf He tokl me 

TAfe are gong to lot you see your father * Of course this w as a front ot robot (Uohammod eras 
taken by U S force* to foe taatty where fns father hms held foe ‘Blacksmth Motet 7 They 
took me to my father s room He was under very tight security I looked n and t ts# turn He 
looked comptetety draned and distraught and the impacts or signs at foe torture ware deer on 
font Hit clothes were oki end tom He was realty upset When t first saw hen I was over 
whelmed and had a breakdown I started crying and > embraced him and I told fern ’Don't 
worry I am brave I am gong to be able to hand* these circumstances tike you taught me ' At 
thi* nstant the interrogator stormed n he grabbed me and I mad to reman seated So he 
threatened my father that if ha dtdn t speak he would turn me over to the men who interrogated 
my father end do to me what thay dd to hen or ha would have me Mtod n an e*ecubon opera 
bon So thay took me to fern end they said 'This t$ your ton. we are gong to execute him 4 
you don T confess * Uy father drdnt confess One of them puded me to a place where my father 
coukfoTsee He puOed Ht gun he took a out of the place where 4 was kept and he shot a bre 
into the sky And he hi me e tut so that I would cry out So. (tvs moment there was at foe place 
where I was bkx>d. I mean drops of blood They [then] took (mej to the safe and they brought 
my father and sad ' This ts your son t blood WakMadhan So. A is better hr you to confess 
lest this happen to the rest of your sons * Uy father when he saw the blood, he must have 
thought that I had bean hi led At m»s moment he ten to foe ground 

Ktotmh |r» tn r W bcn> dtscrOng he 
mt sgftl of N* Mhr tree Met Hwe named 
UowhouW KAed «US Custod, Hywrrt** X 2003* 


Abed Hamed Mowhoush 

Abed Homed Mowhou *h turned hmeelf over to U S 
forces m Iraq on Novecrtoer 10. 2003.' about a month 
before U S forces captured ousted Iraqi leader 
Saddam Hussein, and al a time when pressure on 
Army inteftgence to produce information was at its 
height At Forward Operating Base <f 08") Tiger, 
where Mowhoush appeared the US Army had set up 
a base camp and prison operations carter m tie year 
the taotty was near tie town o I Al Qmm at the western 
edge of Anbar province, about a nste tom the Syrian 
border * By rrsd OcSober 2003 FOB Tiger ns staffed 
wth about 1 .000 solders tom the 1 st Squadron of tie 
3rd Armored Cavalry Regiment (*ACR*). based in Fort 
Carson Colorado Springs Colorado ' Their mwson 
included the detention and interrogation of captured 
prisoners a mission tiat took on added enportance that 
November, as U S forces picked up Iraqi men 
and boys n the region n an effort to quel a nsatg 
hefegency 


According to Chief 
Warrant Officer 
Lewis Wrtnhofer 
who was deployed 
to Iraq in March 
2003 as part of the 
nskfery mergence 
company of Ihe 3" 

ACR gudelnc* 
on how to conduct 
prisoner interrogations at FOB Tiger were sparse 
Wefshotec described a captain s memo he had received 
vi late August 2003, which stated that there were no 
specific rules of engagement for interrogations in Iraq, 
and that U S Army Central Command officials were tfifi 
strugr^ing with the basic defraton of a 'defence ‘ a 
Although specific nies were hard to come by, com- 
mand was dear toat inteUgence to dale was 
inadequate and as Wctehofer put it *ltpiey were 
looking tor ideas outside the boor *** In the meanfime 
captured detainees wmre to be considered 'unprivileged 
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combatants” 14 - a status that the Bush Administration 
had separately suggested meant detainees were not to 
be afforded the protections of the Geneva Conven- 
tions. 15 Welshofer understood this guidance to include 
detainees like Mowhoush, 16 a former uniformed Major 
General in the Iraqi Army, 17 and a soldier whom in past 
conflicts the United States would have considered 
presumptively under Geneva protections.’ 8 

Soon after, a September 10, 2003 memo from Lt. Gen. 
Ricardo S. Sanchez, then U.S. Army Commander of 
the Coalition Joint Task Force in Iraq, underscored with 
new specificity the confusion over the applicability of 
Geneva protections in Iraq. 18 Even as he recognized 
that other countries might view certain practices as 
inconsistent with the Geneva Conventions, General 
Sanchez authorized such harsh interrogation tech- 
niques as sleep and environmental manipulation, the 
use of aggressive dogs, and the use of stress posi- 
tions. 20 Welshofer testified later that the meaning of 
“stress positions” had never been explained in his Army 
training back in the States; 21 Welshofer was left largely 
to his own devices to fill in the meaning of the term. 
According to Welshofer, the Sanchez memo (disclosed 
publicly for the first time in January 2006) was the only 
guidance on permissible interrogation techniques in 
Iraq he ever received. 22 

The Interrogations 

By the time Mowhoush, 57, arrived at FOB Tiger in 
mid-November, his four sons had been in U.S. custody 
for approximately 1 1 days, held in a prison outside 
Baghdad. 23 According to one of them, Hossam, U.S. 
forces made clear to the sons in the course of interro- 
gations that they had been arrested for the purpose of 
making sure General Mowhoush turned himself in. 24 
According to the son, Mowhoush arrived at the base 
expecting that he would be able to set his sons free. 25 
But Mowhoush's sons remained in detention; one of 
them would later play a part in U.S. efforts to extract 
from their father what information they could. 

Chief Welshofer was among the first interrogators 
Mowhoush would see. According to Welshofer, his 
interrogation of Mowhoush on the day of Mowhoush’s 
arrival on November 10 was limited to direct questions 
- a two-hour affair that passed with little of conse- 
quence. 28 By the end of that week, though, Welshofer 
had begun to take a different approach. Welshofer took 
Mowhoush, his hands bound, before an audience of 
fellow detainees and slapped him - an attempt, 
according to Welshofer, to show Mowhoush who was in 
charge. 27 


Still unsatisfied with Mowhoush’s answers in interroga- 
tion, Welshofer’s unit brought Mowhoush with them 
when they moved a few days later from FOB Tiger to a 
converted railroad station called the Blacksmith Hotel. 28 
The “Hotel” was a makeshift facility, set up to handle an 
influx of Iraqi prisoners anticipated from sweeps 
intended to stop the growing insurgency. 29 There, on 
November 24, Welshofer called in interrogation 
reinforcements. 30 According to military documents and 
trial testimony, Welshofer engaged CIA and possibly 
Army Special Forces personnel - together with a 
“Scorpion" team of Iraqi paramilitary forces on the CIA 
payroll - to ratchet up the pressure. 31 Three separate 
soldiers eventually recounted what they saw and 
heard. 32 The new team beat Mowhoush with sledge- 
hammer handles; 33 as one soldier testified, eight to ten 
of the non-military forces “interrogate^] Mowhoush and 
‘beat the crap’ out of him." 34 Specialist Jerry Loper, a 
guard at the Blacksmith Hotel, was standing outside the 
interrogation room the night of November 24 when 
some of the beatings were going on, and described 
hearing the thudding sound of Mowhoush being hit. “It 
wasn’t like they were hitting a wall,” said Loper, “[t]here 
were loud screams.” 35 After Mowhoush’s death, an 
Army autopsy revealed the effects of the beatings: 
Mowhoush had “massive” bruising and five broken 
ribs. 36 

The next day, Welshofer interrogated Mowhoush again, 
this time on the roof of the interrogation building. Here, 
in the absence of any more specific instructions for 
interrogation techniques, Welshofer reached back 
beyond his basic training in the Army, to his own 
service as a trainer at a military school in Hawaii where 
U.S. service members are coached on what they might 
face if there were to fall into enemy hands. 37 The 
military’s “SERE” courses (standing for Survival, 
Evasion, Resistance, Escape) were based on studies 
of North Korean and Vietnamese efforts to break 
American prisoners; the courses aimed to subject 
trainees to the brutal detention conditions they would 
have faced at the hands of the United States’ former 
enemies. 38 Among other things, the courses put troops 
through prolonged isolation, sleep deprivation, and 
painful body positions; studies of the effects on troops 
subjected to these techniques showed most suffering 
from overwhelming stress, despair, and intense 
anxiety, and some from hallucinations and delusions as 
well. 39 Internal FBI memos and press reports have 
pointed to SERE training as the basis for some of the 
harshest techniques authorized for use on detainees by 
the Pentagon in 2002 and 2003. 40 When Welshofer was 
asked during his court martial whether anyone told him 
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that SERE techniques were not to be used in Iraq, 
Welshofer was unequivocal: “No sir.” 41 

With these techniques in his interrogator's mind, 
Mowhoush’s next session included having his hands 
bound, being struck repeatedly on the back of his arms, 
in the painful spot near the humerus, and being doused 
with water 42 - all these, according to Welshofer and 
others who later testified, drawn from the lessons of 
techniques learned in SERE. 43 Later that evening, Chief 
Welshofer arranged for a short meeting between 
Mowhoush and his youngest son, Mohammed, then 15 
years old; Welshofer hoped the meeting would compel 
Mowhoush to convey more useful information. 44 He 
later described Mowhoush as being moved to tears 
upon seeing his son. 45 According to Mohammed 
though, the meeting was more than a conversation; in 
interviews with Human Rights First, Mohammed 
explained that U.S. personnel made Mowhoush believe 
his son would be executed if he did not speak to their 
satisfaction, and soldiers fired a bullet into the ground 
near Mohammed's head within earshot but just beyond 
the eyesight of Mowhoush. 46 Mohammed reports this 
was the last time he saw his father alive. 47 

By November 26, Welshofer was ready to try yet 
another technique - stuffing his subject into a sleeping 
bag until Mowhoush was prepared to respond. 4 ® 
Welshofer had already proposed the sleeping bag 
technique to his Company Commander, Major Jessica 
Voss, who authorized its use. 49 Much later, trial 
testimony would make clear that the technique had 
been used on at least 12 detainees. 50 It proved 
catastrophically ineffective in Mowhoush's case. During 
his final interrogation, Mowhoush was shoved head-first 
into the sleeping bag, wrapped with electrical cord, and 
rolled from his stomach to his back. Welshofer sat on 
Mowhoush’s chest and blocked his nose and mouth. 61 
At one point, according to Loper, Mowhoush started to 
clinch and kick his legs, “almost like he was being 
electrocuted.’’ 52 It was at this point Mowhoush gave out, 
dying (according to the autopsy report) of asphyxia due 
to smothering and chest compression. 53 

The day after his death, the U.S. military issued a press 
release stating that Mowhoush had died of natural 
causes. 54 


Taking Account 

Despite the brutality of Mowhoush’s death, and the 
likely involvement of officials from the CIA, only one 
individual, Chief Welshofer, has faced court martial for 
his actions. Over the course of a 6-day trial in Colo- 
rado, more than two years after Mowhoush’s final 
interrogation, a 6-member Army jury heard testimony 
that civilian leaders in the Administration had instructed 
that Geneva Convention protections against cruel and 
inhuman treatment would not apply in this conflict; that 
the U.S. commanding general in Iraq, General San- 
chez, had authorized “stress positions” in 
interrogation 55 ; and that, according to Welshofer and his 
own commanding officer, Major Voss, stuffing a 
detainee in a sleeping bag was widely understood to 
fall within that general authorization. 56 Jurors also heard 
testimony, some closed to the public, of the involve- 
ment of the CIA and Special Forces, as well as of the 
Iraqi paramilitary group, the “Scorpions.” 57 Secret Army 
documents had long noted this involvement: “[T]he 
circumstances surrounding the death are further 
complicated due to Mowhoush being interrogated and 
reportedly beaten by members of a Special Forces 
team and other government agency (OGA) employees 
two days earlier.” 58 And jurors heard Welshofer’s own 
tearful testimony - that he was trying to be a loyal 
soldier, and trying to do his job. 53 

Although he was originally charged with murder, 
Welshofer was convicted of lesser charges: negligent 
homicide and negligent dereliction of duty. 60 That 
conviction carried a possible sentence of more than 
three years in prison, but Welshofer received a far 
more lenient sentence from the Army jury: a written 
reprimand, a $6,000 fine, and 60 days with movement 
restricted to his home, base, and church. 61 

The others implicated in Mowhoush’s death have faced 
less. Chief Warrant Officer Jefferson Williams and 
Specialist Jerry Loper, who were present during 
Mowhoush's interrogation, were originally charged with 
murder, but the charges were later dropped. In 
exchange for testimony against Welshofer, Williams will 
receive administrative (not criminal) punishment, and 
Loper will be tried in a summary proceeding rather than 
a full court martial. 62 Another soldier, Sgt. 1st Class 
William Sommer, had his murder charge dropped as 
well and may receive nonjudicial punishment. 63 No 
charges have been brought (nor are charges expected 
to be brought according to law enforcement and 
intelligence officials) against CIA personnel, and 
Special Forces Command determined (without public 
explanation) that none of their personnel were guilty of 
wrongdoing. 64 Major Voss, the officer who commanded 
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the Military Intelligence unit responsible for interrogat- 
ing Mowhoush, was reprimanded for her failure to 
provide adequate supervision, but she was not charged 
in the death. 05 The commander of the 3rd ACR from 
2002-2004 (including the period of Mowhoush’s death) 
was Colonel David A. Teeples. 66 At a preliminary 
hearing in Welshofer’s case, Teeples testified to his 


belief that the sleeping bag technique was approved 
and effective; 67 Teeples was reportedly “reluctant” to 
press charges against Welshofer, despite the view of 
military lawyers that Welshofer should be prosecuted. 
Teeples does not appear to have been disciplined in 
connection with Mowhoush’s death. 


Special Forces & the CIA 

The involvement of special military forces and members of other governmental agencies in the interrogation and detention of detainees 
has raised serious concerns regarding proper investigative procedures and accountability. The Army’s CID has jurisdiction over crimes 
committed by all U.S. Army personnel; CID’s Field Investigative Units are trained to conduct investigations that implicate classified activi- 
ties, 09 and individual detachments have investigated deaths in which Special Forces personnel played a part. 70 Yet it appears that 
alternative investigative procedures have sometimes been used where Special Forces were involved For example, in one case involving 
the 2 nd Battalion of the 5 th Special Forces Group, commanders conducted their own investigation and failed to inform CID of the death. 71 
When CID did learn of the incident, it simply reviewed and approved the pre-existing inquiry - an inquiry that itself remains classified. 72 
Brigadier General Richard Formica completed an investigation into allegations of detainee abuse in Iraq by Special Forces personnel, but 
the Army has also classified the resulting report, refusing to release even a summary of its findings 73 

Deaths in which the CIA has been implicated (alone or jointly with Army Special Forces or Navy SEALS) have presented additional 
problems. 74 Such deaths are required to be investigated by the CIA Inspector General and, if cause exists, referred to the Department of 
Justice for prosecution. 70 Yet while five of the deaths in custody analyzed by Human Rights First appear to involve the CIA, 79 only a 
contract worker associated with the CIA has to date faced criminal charges for his role in the death of detainees Further, the CIA has 
sought to keep closed the courts-martial of Army personnel where CIA officers may be implicated, 77 and has in military autopsies classified 
the circumstances of the death. 78 These efforts have encumbered the investigation and prosecution of both CIA officials and military 
personnel. 79 Thus, for example, in the military trial of Navy SEAL Lt. Andrew Ledford, charged in connection with the death of detainee 
Manadel al-Jamadi, CIA representatives protested questions regarding the position of al-Jamadi's body when he died, and the role of 
water in al-Jamadi’s interrogation; questions by defense lawyers were often prohibited as a result. 80 Finally, press reports suggest, the 
Department of Justice is unlikely to bring criminal charges against CIA employees for cases involving the death, torture, or other abuse of 
detainees, including the deaths of al-Jamadi and General Abed Hamed Mowhoush and a detainee whose name has not been made public 
and who died of hypothermia at a CIA-run detention center in Afghanistan. 81 The Department of Justice has not made the reasons for its 
decisions known 

Reports of internal efforts at the CIA to address detainee abuse by agents are less than encouraging After completing a review in spring 
2004 of CIA detention and interrogation procedures in Afghanistan and Iraq, the CIA Inspector General made 10 recommendations for 
changes, including more safeguards against abuse, to CIA Director Porter Goss. 82 Eight of the 10 have been "accepted," 83 but the 
changes did not apparently prevent consideration of a proposal for handling deaths of detainees in CIA custody. According to the Wash- 
ington Post. "One proposal circulating among mid-level officers calls for rushing in a CIA pathologist to perform an autopsy and then 
quickly burning the body.” 84 
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| PROFILE: HOMICIDE 


Abdul Jameel 

Lieutenant Colonel Abdul Jameel, a former officer in 
the Iraqi army, was detained at a Forward Operating 
Base near Al Asad, Iraq, and died there on January 9, 
2004.“ He was 47 years old. 88 

According to Pentagon documents obtained by the 
Denver Post, Jameel had been kept in isolation with his 
arms chained to a pipe in the ceiling. 87 During an 
interrogation by Army Special Forces soldiers, he 
allegedly lunged and grabbed the shirt of one soldier 
and was then beaten. 84 Three days later, Jameel 
escaped from his cell, but was recaptured. 88 During a 
subsequent interrogation session, Jameel refused his 
interrogators’ orders to stay quiet, and was put in a 
“stress position”: he was tied by his hands to the top of 
his cell door, then gagged. 90 Within five minutes, he 
was dead. 91 A “senior Army legal official” admitted that 
Jameel had been “lifted to his feet by a baton held to 
his throat," causing a throat injury that “contributed" to 
his death. 92 

According to an autopsy conducted by the U.S. Armed 
Forces Medical Examiner’s Office and reviewed by 
Human Rights First, Jameel's death was a homicide 
caused by “Blunt Force Injuries and Asphyxia”” - a 
lack of oxygen. 04 The autopsy found “[t]he severe blunt 
force injuries, the hanging position, and the obstruction 
of the oral cavity with a gag contributed to [his] death.” 95 
The autopsy detailed evidence of additional abuse 
Jameel suffered: a fractured and bleeding throat, more 
than a dozen fractured ribs, internal bleeding, and 


numerous lacerations and contusions all over his 
body. 06 

Among the findings of the Army’s criminal investigators 
was that Jameel “was shackled to the top of a door- 
frame with a gag in his mouth at the time he lost 
consciousness and became pulseless.” 97 Criminal 
investigators found probable cause to recommend 
prosecution of 1 1 soldiers - including members of the 
3rd Armored Cavalry Regiment (the same Regiment 
involved in the death of Iraqi Major General Mow- 
housh), as well as the Special Forces personnel - for 
charges including negligent homicide, assault, and 
lying to investigators. 98 The investigation into Jameel’s 
death also examined CIA involvement. 98 The Army 
Special Forces Command declined to follow the 
recommendations, and investigation findings of any 
CIA involvement have not been publicly released. 100 
Upon reviewing the case, Army commanders decided 
that the soldiers’ actions were at all points a lawful 
response to Jameel’s “misconduct.” 101 The reasons for 
the commanders' decisions are unclear. The same 
person, Colonel David A. Teeples, was commander of 
the 3rd Armored Cavalry at the time of Jameel’s death 
and also that of Iraqi Major General Abed Mowoush. 102 
Because the killing was found to be justified, no 
disciplinary action was taken. 1 ® 


| PROFILE: HOMICIDE 


Fashad Mohammed 

The Armed Forces Medical Examiner’s report on 
autopsy number ME 04-309 reads: “This approximately 
27 year-old male civilian, presumed Iraqi national, died 
in US custody approximately 72 hours after being 
apprehended. By report, physical force was required 
during his initial apprehension during a raid. During his 
confinement, he was hooded, sleep deprived, and 
subjected to hot and cold environmental conditions, 
including the use of cold water on his body and 


hood.” 104 Although the autopsy described "multiple 
minor injuries, abrasions and contusions" and “blunt 
force trauma and positional asphyxia,” 106 it found both 
the cause of death and manner of death “undeter- 
mined." 106 

The autopsy, which was not conducted until three 
weeks after Mohammed’s death, 107 is a drier version of 
accounts pieced together in subsequent inquiries. 
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Mohammed was apparently apprehended by members 
of Navy SEAL Team 7, which was operaftng wflh the 
CIA, in norViero Iraq on or about April 2 2004 • The 
SEALS than brought Mohammed to an Army base 
outside Mosul * The Navy SEALS *4io interrogated 
Mohammed subjected him to hooting sleep depnva 
bon and exposure to extreme temperatures— all 
methods than deviate bom the techniques desatwd m 
the Army Field Manual on Intelligence Interrogation FM 
34 52, btA that were approved by the Secretary of 
Defense for use at Guantanamo. "* and later authored 
m part by Lt Gen Ricardo S Sanchez tor use in Iraq " ' 
A Pentagon official relates that altar an ntenogabon 
the SEALS let Mohammed sleep He never woke up " 4 


Wfc know very little about Mohammed's lest hours and 
the notary has released even less nformafton about its 
mvettgabon into his deaf) and charges brought 
agamst those responsible The most recent press 
reports ndcate that as many as tiree Navy SEALS 
were charged with abusing Mohammed charges 
mduded assault with intent to cause death and serious 
bodly harm. assaiJt with a dangerous weapon 
maltreatment of detamees obstruction of justice and 
derebebon of duty Murder or manslaughter charges 
were not brought, reported^ because of lack of 
evidence Human Rights Fast asked the Department 
of Defense on January 26. 2006 tor an update on the 
status and outcome of any prosecutions n Moham- 
med s case, as of February 10. 2006 we had received 
no response 
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Asphyrra n wfiaf ha dad bom - as m a cnjoAuon 
Or 


Pneiatopal to* Ve* 
efthr causa of UaraOrT 


Manadel at-Jamadi 

According to press accounts ManadH al-Jamad an 
Iraqi citizen of unknown age. was captured and tortured 
to dean m Abu Gtvwb by Navy SEALS and CIA 
personnel working closely together he dad on 
November 4, 2003 ' " The SEAL and CIA teem that 
captured ai Jo mad took turns punching, belong and 
sinking him with thee riles after he was detained m a 
smal area m the Navy camp at Baghdad International 
Airport known as the 'Romper Room '"* A CIA sacunfy 
guard later told CIA mvesbgators tiat after ai Jamad 
was stripped and doused wdi water a ClA ertenogator 
threatened him, sayvtg Tm going to barbecue you if 
you don't tel me Vie intormabon A Navy SEAL 
reported that the ClA interrogator leaned into al- 
Jnmad s chest vurth Ns forearm and found a pressure 
point, causing al-Jamad to moan in pan *A govern 
ment report states Vial anoVier CIA security guard 
'recalled al- Jamad sayvtg. I'm dying rm dying 
translated by Vie interpreter to wfoch Vie interrogator 
replied I don't care and. Youl be washing you were 


When al-Jamad was taken to Abu Ghrafc he was not 
entered on the prison rods - he was a ’ghost* de 
" The mteftgence agents took him lo the 



Charles Cover newt lo 
the corpse ol 


mittary pokce 
testified. a non-covert 
ClA vrt arrogate* 

{identified as Mark 
Swanner by The New 
Yorker) ordered them 
lo shackle al-Jamad 
lo a window about tve 
led from the too r n 
a posture known as 
Vie *Pales*raan 
hangng * makng it 

impossible lor him to kneel or s4 without hangng torn 
his arms n pan Less Vian one hour taler, Swnnner 
summoned guards to reposdon ai- Jamad. claiming 
Vie detamee was not cooper song “ When Vie guards 
arnvad Viey found ai- Jamad* corpse hooded with a 
sandbag and with his arms handcuffed behind his back 
and sift shackled lo Vie window - which was now 
above his head Accor dog lo one of Vie guards, 
blood gushed torn al-Jamad s mouVi as Vie guards 
released him and Ns arms were almost coming out of 
their sockets * A CIA supervisor requested that at 
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Jamadi’s body be held overnight and stated that he 
would call Washington about the incident. 125 The next 
morning the “body was removed from Abu Ghraib on a 
litter, to make it appear as if he were only ill, so as not 
to draw the attention of the Iraqi guards and detain- 
ees.” 126 Al-Jamadi’s death became public during the 
Abu Ghraib prisoner-abuse scandal, after photographs 
of prison guards giving the thumbs-up over his body 
were released. 127 

U.S. forces did not release al-Jamadi’s body to the 
International Committee of the Red Cross (“ICRC") until 
February 1 1 , 2004, more than three months after his 
death. 128 The ICRC delivered the body to Baghdad’s 
mortuary the same day, but one expert from Baghdad’s 
main forensic medico-legal institute said that the 
refrigeration of al-Jamadi’s body for that period made it 
difficult for the Iraqis to establish the real cause of 
death by autopsy. 128 An autopsy conducted by the U.S. 
military five days after al-Jamadi’s death had found that 
the cause of death was “Blunt Force Injuries Compli- 
cated by Compromised Respiration.” 130 The autopsy 
report noted al-Jamadi had six broken ribs and a 
gunshot wound to the spleen. 131 A medical examiner 
who later examined the autopsy report at the request of 
a lawyer for one of the SEALS and was informed of al- 
Jamadi's shackling position gave the opinion that the 
likely cause of his death was the hanging position, 
rather than beatings inflicted prior to his arrival at Abu 
Ghraib. 132 According to Dr. Michael Baden, New York 
State police chief forensic pathologist, “asphyxia is 
what he died from - as in a crucifixion." 133 Dr. Edmund 
Donahue, the president of the American Academy of 
Forensic Scientists, who reviewed the autopsy at the 
request of National Public Radio, gave a similar 
opinion, saying: “When you combine [the hanging 


position] with having a hood over your head and having 
the broken ribs, it’s fairly clear that this death was 
caused by asphyxia because he couldn’t breathe 
properly.” 134 

During a later court martial proceeding, one Navy SEAL 
testified that he and his fellow SEALS were not trained 
to deal with Iraqi prisoners. 135 Although Navy lawyers 
testified they trained the SEALS to treat detainees 
humanely, one SEAL stated: “The briefing I remember 
is that these [prisoners] did not fall under the Geneva 
Convention because they were not enemy combat- 
ants.'” 38 

Of the 10 Navy personnel - 9 SEALS and one sailor - 
accused by Navy prosecutors of being involved in al- 
Jamadi’s death, 137 nine were given nonjudicial punish- 
ment. 138 In contrast to a general court martial, which is a 
criminal felony conviction, nonjudicial or administrative 
punishment is usually imposed by an accused’s 
commanding officer for minor disciplinary offenses, and 
does not include significant jail time. 139 The only person 
formally prosecuted in the case was Navy SEAL 
Lieutenant Andrew K. Ledford, the commander of the 
SEAL platoon, who was charged with dereliction of 
duty, assault, making a false statement to investigators, 
and conduct unbecoming an officer. 140 At court-martial, 
Ledford was acquitted of all charges. 141 The decision 
whether to prosecute CIA personnel for possible 
wrongdoing is pending, 142 but government officials have 
indicated that charges are unlikely to be brought. 143 The 
interrogator, Mark Swanner, continues to work for the 
CIA. 144 To date, no U.S. official has been punished 
criminally in connection with al-Jamadi’s death. Human 
Rights First asked the Department of Defense on 
January 26, 2006 the status of the al-Jamadi case; as 
of February 10, we had received no response. 


| PROFILE: HOMICIDE 


Nagem Sadoon Hatab 

Nagem Sadoon Hatab, a 52-year-old Iraqi, was killed in 
U.S. custody at a Marine-run temporary holding camp 
close to Nasiriyah. 145 Soon after his arrival at the camp 
in June 2003, a number of Marines beat Hatab, 148 
including allegedly “karate- kicking” him while he stood 
handcuffed and hooded. 147 A day later, Hatab report- 
edly developed severe diarrhea, and was covered in 
feces. 148 Once U.S. forces discovered his condition, 
Hatab was stripped and examined by a medic, who 
thought that Hatab might be faking sickness. 149 At the 


base commander’s order, a clerk with no training in 
handling prisoners dragged Hatab by his neck to an 
outdoor holding area, to make room for a new pris- 
oner. 1 ” 

The clerk later testified to the ease with which he was 
able to drag the prisoner: Hatab’s body, covered by 
sweat and his own feces, slid over the sand. 151 Hatab 
was then left on the ground, uncovered and exposed in 
the heat of the sun. He was found dead sometime after 
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midnight. 152 A U.S. Army medical examiner’s autopsy of 
Hatab found that he had died of strangulation - a victim 
of homicide. 153 The autopsy also found that six of 
Hatab's ribs were broken and his back, buttocks, legs 
and knees covered with bruises. 154 

The guards at the detention center to which Hatab had 
been brought were ill-prepared for their duty at best. 
The previous commander of the facility, Major William 
Vickers, would later testify that none of the approxi- 
mately 30 Marines at the camp had been trained to run 
a jail before their assignment: “Not then or even 
after.” 155 Most were reservists and according to Major 
Vickers’ testimony, the Marines, members of the 2 nd 
Battalion, 25 <h Marine Regiment, were assigned to the 
guard role after Army and other Marine units refused 
it. 158 The base commander at the time, Major Clarke 
Paulus, had been in that position for a week before 
Hatab’s death, and had spent only a day observing the 
prison operations before taking command. 157 His 
predecessor, Major Vickers, added that the camp had 
originally been designated a temporary holding facility, 
where Marines would interrogate prisoners for a day or 
two before their release or transfer. 154 Instead, prison- 
ers were kept for longer, resulting in overcrowding and 
a strain on guards. 159 

The treatment of Hatab’s body did not improve after his 
death. A Navy surgeon, Dr. Ray Santos, testified that 
when Hatab’s body arrived at the morgue: “It kept 
slipping from my hands so I did drop it several times." 100 
The U.S. Army Medical Examiner, Colonel Kathleen 
Ingwersen, who performed the autopsy, reportedly 
acknowledged that Hatab's body had undergone 
decomposition because it was stored in an unrefriger- 
ated drawer before the autopsy. 101 In fact, testimony at 
a later court martial indicated that a container of 
Hatab’s internal organs was left exposed on an airport 
tarmac for hours; in the blistering Iraqi heat, the organs 
were destroyed. 152 Hatab’s ribcage and part of his 
larynx were later found in medical labs in Washington, 
D.C. and Germany, due to what the Medical Examiner, 
Colonel Ingwersen, described as a “miscommunication" 
with her assistant. 163 Hatab’s hyoid bone - a U-shaped 
throat bone located at the base of the tongue 184 - was 
never found, 185 and Colonel Ingwersen testified that she 
couldn't recall whether she removed the bone from the 
body during the autopsy or not. 156 The bone was a key 
piece of evidence, because it supported the Army 
Medical Examiner’s finding that Hatab died of strangu- 
lation. 107 


Although eight Marines were initially charged in the 
case, only two were actually court-martialed. 164 Major 
Paulus, who ordered Hatab dragged by his neck and 
permitted him to lie untreated in the sun, was originally 
charged with a number of offenses, including negligent 
homicide, while Sergeant Gary P. Pittman was charged 
with five counts of assault for beating prisoners 
(including Hatab) and two counts of dereliction of 
duty. 169 Neither was sentenced to any prison time, 
however, in part because of the lax handling of the 
medical evidence. 170 The judge in the court martial 
proceedings, Colonel Robert Chester, ruled that the 
autopsy findings and other medical evidence - 
evidence which was also Hatab’s remains - could not 
be considered, because it had been lost or destroyed 
and thus could not be examined by the defense. 171 The 
judge’s decision eliminated the possibility that prosecu- 
tors could win conviction on the most serious charges 
they had brought. In addition, at Sergeant Pittman's 
court martial, prosecutors acknowledged that the 
military had either lost or destroyed photos of Hatab 
being interrogated in the days before his death. 172 

As a result, prosecutors were unable to win conviction 
on any charges relating to culpability for Hatab’s death: 
Paulus was convicted of dereliction of duty and 
maltreatment for ordering a subordinate to drag Hatab 
by the neck, and for allowing Hatab to remain unmoni- 
tored in the sun. 173 Sergeant Pittman was acquitted of 
abusing Hatab, though he was sentenced for assaulting 
other detainees. 174 Charges against Lance Corporal 
Christian Hernandez (who dragged Hatab by the neck), 
including negligent homicide, were dropped, and the 
cases against the other Marines similarly did not 
proceed to trial. 175 One Marine, William Roy, accepted a 
reduction in rank from a lance corporal to a private first 
class in exchange for his testimony. But because the 
demotion was a non-judicial punishment, and the basis 
for it is not public, the precise contours of his culpability 
remain unclear. 176 
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| PROFILE: HOMICIDE 


Abdul Wali 

On June 1 8, 2003, Abdul Wali turned himself in to 
soldiers at an Army firebase in Asadabad, Afghanistan, 
after he learned they were looking for him. 177 The son of 
the governor of the province where the base is located 
accompanied Wali and initially acted as his interpreter 
during interrogation. 178 According to this interpreter, the 
U.S. interrogator was so aggressive in questioning Wali 
that the interpreter left in disgust. 178 Three days later, on 
June 21 , Wali was dead. 180 

The man who interrogated Abdul Wali was not a 
soldier; David Passaro was a former Army Ranger who 
had been hired as a civilian contractor by the CIA. 181 
Reportedly convinced that Wali had information about 
weapons that would be used to attack U.S. personnel, 
Passaro questioned Wali on June 19 and 20. 182 At each 
of these sessions, the U.S. government alleges, 
Passaro beat Wali, both with his hands and with a 
flashlight. 183 According to prosecutors, Passaro kicked 
Wali in the groin “on at least one occasion.’” 84 Wali, 
who apparently suffered from poor health, did not 
survive to see a third such interrogation. 186 

Army criminal investigators looked into Wali’s death, 
found that no Army personnel were implicated and 


referred the case to the Department of Justice for 
possible prosecution of Passaro. 186 In June 2004, a 
federal grand jury in the Eastern District of North 
Carolina indicted Passaro on four counts of assault. 187 
As of February 2006, the case against Passaro was 
moving toward trial, with the government and defense 
engaged in arguments about the defenses that would 
be allowed, and which witnesses would testify in the 
proceedings. 188 According to his lawyer, Passaro’s 
position at trial will be that abusive questioning 
techniques were not criminal because they were 
consistent with authorized interrogation policies, and 
that his actions were legally justified under a series of 
Executive Branch memos that appear to permit 
aggressive interrogation techniques ' 89 

No one has been charged with murder or manslaughter 
in connection with Wali's death. Human Rights First 
asked the Department of Defense on January 26, 2006 
for any update on the status of Wali’s case; as of 
February 10, 2006 we had received no response. 
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Habibullah 

Habibullah died on the night of December 3, 2002, 
because of abuses inflicted upon him by U.S. soldiers 
at the Bagram detention facility in Afghanistan. 190 
Habibullah was captured by an Afghan warlord and, 
according to detailed reporting by the New York Times , 
was brought to the Bagram detention facility on the last 
day of November, 2002. 181 Members of the 377 th 
Military Police Company at that facility reportedly 
subjected detainees held at the base to peroneal 
strikes -a knee strike aimed at a cluster of nerves on 
the side of the thigh, meant to quickly disable an 
escaping or resistant prisoner. 192 One soldier stated that 
he gave Habibullah five peroneal strikes for being 
“noncompliant and combative.” 183 


Immediately upon his arrival, Habibullah was placed in 
an isolation cell and shackled to the ceiling by his 
wrists.' 9,1 During one interrogation, an interrogator 
allowed him to sit on the floor because his knees would 
not bend enough for him to sit on a chair; as Habibullah 
coughed up phlegm, soldiers laughed at his distress. 195 
One day later, Habibullah was found hanging from the 
ceiling and unresponsive. 196 One soldier thought that he 
felt the almost-incapacitated prisoner spit on him; the 
soldier yelled and began beating Habibullah while he 
was still chained to the ceiling. 197 The next time anyone 
checked on Habibullah, he was dead. 198 

The U.S. -conducted autopsy found that Habibullah had 
died of an embolism - a blood clot, almost certainly the 
product of the repeated beatings, had traveled through 
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tils bloodstream and ciogged the arteries leadng to hn 
Kings '* tie autopsy determined tie manner ot death to 
be horrsad* m The A/ my Cnmaial IrwesbgaOon 
Command looked rrto tie death and mrtiaby rccorrv 
mended cfoseig the case Acoordng to cnmnal 
n vest i gators f nbngs it was impossible to deter mne 
who was responstde for Habib ui ahs mjjries because 
so many were involved M Invessgatort also Wed to 
mantam cnacal evidence m the case A sample o I 
HaWbuHnh s blood wns kept in the butter dah of 
rrvesbgators office refrigerator untt tie office was 
dosed ' 4 

Press rrterest in HafcMbuOah s death — and that of 
Otawar, another dctamee who tied a week later at the 
same teokfy— sparked renewed progress si tie 
criminal nvesbgabcn. resulting m charges agansf tie 
sokbers alleged^ responsible ** fen October 2004 
almost two years after Habrbuflah s death cnmnal 
nvesttgators recommended that charges be brou^it 
aganst 27 sokbers lor thee roles m tie death of 
Otawar and against 15 of tie same sokbers lor tie 
death of Mabtotdah mcknbng 'two oaptams tie 
rnktary mtelkgence officer n charge of tie interrogation 
group, and the resemst commander of the mfctary 
police guards’*" The recommended charges ranged 
from der efccson of duty to involuntary manslaughter " 
The scfcbers included members of tie 377* Matary 
Police Company and ettenogator* from the 511T 
Mittary intelligence Baftabon 

To date, less than half of the sokbers aganst whom 
charges were recommended -12 out of 27- have 


actuafy been prosecuted for thee roles in tie deaths of 
Habbuflah and Odawar " Eleven cases have been 
concluded m Apart from damobons and some <bs- 
charges only four of these indviduah ware gnan 
sentences that included confrnement and the sen 
fences ranged from 60 days to ftve months w fen 
January 2006. after a pre-trial inquiry, tie Army 
dropped its cnmnal case aganst the only officer 
charged fwffii lyng to nvesbgators and derelicbon ot 
duties) n connection with the deaths. Mfttary Police 
Captan Christopher M Seeing ' 

Lieutenant Colonef Thomas J Berg Vie Army judge 
who oversaw the pretnal nquey. cnbct/od tie prosecu 
bon for not presenting sufficient evidence to support 
their charges aganst him ™ Berg added tiat the 
mfttary pofecy company had not been adequately 
tamed before deployment for its motion at the Bagram 
detention tacftty 1,1 tittle of the training focused on the 
actual nsssion that the 377th (Mfttary Pofece Company) 
anbopated that it wocAd assume upon arrival n theater 
Much of tie 377Vi s traevng was described as 
nobonaf m that sokbers were asked to imagne or 
pretend that they had the proper equipment for training 
exercises ' * Ab of January 2006. the trial of Sergeant 
Aten J Orwer • pending '* Notably no solder has yet 
been charged wffii murder or voluntary manslaughter 
for erther ot the deaths of Katubtilah or Ofawnr * * 
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Dilawar 


Ola war was the second detainee tolled n a week at the 
Bagram detention facility n Algharwstan *" A 22 year 
old Afghan citizen whose case simlarty became the 
focus of Mew Vork Timas invesbgatrve reports Oftawar 
was driving his taxi past U S Camp Salerno when he 
was slopped and his car searched by a local Afghan 
commander working with the Americans Oftewar was 
than taken into custody as a suspect m a rocket 
attack ■"* The commander of the Afghan sokbers was 
taler suspected of havng launched the attack 
himself 11 * 

Oiriwar was brought to the Bagram detenbon lacftrfy on 
December 5. 2002 " The 122-pocnd tan drtvcr was 
labeled a 'noncompfrant’ detainee by U S scfecbers and 


was subjected to Vie same 
fond of peroneal strikes ttaf 
eventoaty contributed to the 
dean of Habbullah • 

Dung one of Vie beabngs 
by soldiers, Ddawar cried 
’Aiah* when he was Nt* 
Acoordng to a U 8 sokbar 
U S mfttary personnel fotaid 
these cries Sunny and hft 
Dftawar repeated y to hear 
him cry our'* Over a 24- 
hoia period one sokber 
estimated that Dilawar was 
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struck over 100 0me» by JOkJeri 3 

Accor ikng to on interpreter . during N* fourth ntenoga- 
Oon session on December 8 DiUw*/ was unable to 
comply with commends to keep hrs hands above hw 
head, fearkng one soldier to push his hands back up r " 
Dump the same interrogation two interrogators 
shoved D4aw at against a wait when he was unable to 
sit m a ’char' position a pans! the wels because of Vie 
injuries to his legs ~ At the end of the aiterrogation 
one of the soldfers older ed Dtiawar to be charted to the 
ceikng “ Dump he Inal mtenopebon session on 
December to, Ddawer cotAd nor obey Vie orders the 
Interrogators pave turn to stand ai stress positions and 
kneel. 13 Diowar died that day m 

The ontoal autopsy, conducted thiee days alter Ns 
death, showed that DU ewers legs had suffered 
’extensive muscle breakdown and grossly viable 
necros® wffi focal crumbling of the tissue The 
damage was ‘nearly circumferential.’ from below Vie 
stun down to Vie bone The manner of deati was found 
to be horrschte ~ Despite the cencSuwon tie mfttary 
initially said that CMawar had eked of natural causes ” 

Cfimrvat rrvesbgaticn into firs death and that of 
Habdmlah had been at a *wsuai Mandat* *=“ and or*y 


accelerated after the Mew York Times reported n new 
detail how both men <ked m U S custody .*■ The 
renewed etvesbganon also cast mto stark reVef Vie 
flaws ei the ongmai aivesbgative efforts agents had not 
interviewed the commanders of the sokkers response 
ble for the deaVis fated to interview an interrogator 
who had witnessed most of Ddawars questiorvng 
during Ns detention, and rmhanrSed critical evi- 
dence It was only during Vie subsequent 
arvestogafton - and at Vie individual ruhatrve of at least 
one sokker - that rrvesbgators fnaty took state- 
ments The statements revealed that witnesses who 
had previously been overlooked had crucial in forma 
bon. mdurfcng an eyewitness accotnt of an rVenogator 
apparently chotang Dfewar by puling on his hood and 
that ’most {sokker* at the base) were cenwnoed Viat 
(Diawar) was innocent *» 

The status ot pr osecuSons of the sokkers responsible 
for Dtawars death * described above 


PROFILE HOMICIDE 


Sajid Kadhim Bori al-Bawi 

Sa#d Kedhwn Bon al-Bawi. an Iraqi actor was shot and 
kited m h* home n Baghdad earty in Vie mometg of 
May 17, 2004 ** Acconkng to Ns tamfy. U S and Iraqi 
sokkers raided the house by crashing through Vie gate 
In a Hurovee m AJBawts brother uncle, and nephew 
vwire bound and he*d on Vies knees and the women 
and children were kept in Vie bvng room vrfite he was 
interrogated n a bertoom *" WWe they were wetting 
the family heard shots nng out *• The Voops left an 
hour after Vity arrived ** Acconkng to the tamrfy. the 
troops took with them a robed and hooded man. and 
told the famfy that they were arresting al Bawl ** But 
When Vie ferrvfy went rrto Vie room where he had been 
questioned they found al Bew s corpse stuffed behind 
a refrigerator and hidden inter a mattress *■ Me had 
been shot frve times m the leg Vwoat armpit, and 
chest.' - 

An admmrsVaffrre rrvesbgafron"' aito aFBewi t death 
found Vie shooing to be fri ed m The mfttary 
reported m its aubai pubfre statements about the 


shooting that aLBawt had 
grabbedaUS sokkers 
pistol. swAched the safety 
off and the soliker then 
feed flve shots in se* 
defense " But Vie 
miltary s statements 
became the subject of 
(kspuie An Iraqi medical 
examai er who examined 
the body found Viat Vie 
shots had been feed from 
two different teectioro a» 

Bew* % tamfy reported that 
they focaid two kinds of 
casaigs m Vie room where 
he rked ** Army enmnai 
atvestigators only began thee investigation a month 
after aJ-6e*i t teeth when an investigation was 
requested by the mfctary s Detainee Assessment Task 
Force, based on a kVesfengfon Post article detadng at- 
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Bawi’s family's allegations. 251 Despite the contradictions 
between the findings of the administrative investigation 
and allegations by al-Bawi’s family and the medical 
examiner, 252 the criminal investigating agent spent a 
scant four hours reviewing the findings of the adminis- 
trative investigation, did not attempt any independent 
verification, and then forwarded the case for closure. 253 
News reports detailing the family’s allegations were 
included in the file, but the only change the criminal 
investigator made to the initial probe was to correct the 
spelling of al-Bawi’s name. 254 The criminal probe 
restated the conclusion that the killing was justified and 
recommended no charges be brought. 255 

The lack of any independent investigation into al-Bawi’s 
family's allegations - or any investigation beyond a 


review of the administrative findings - is troubling. At a 
minimum, there is a disconnect between the adminis- 
trative finding that one soldier fired all the shots with 
one weapon, 250 and the family’s allegations that al-Bawi 
was shot from two directions with two different calibers 
of bullet. 257 

Al-Bawi’s family reportedly was offered $1 ,500 in 
compensation by military officials, conditioned on their 
agreeing that the United States has no responsibility for 
al-Bawi’s death. 258 The family has refused the money. 260 


| PROFILE: HOMICIDE 


Obeed Hethere Radad 

Obeed Hethere Radad was shot to death on Septem- 
ber 1 1 , 2003, in his detention cell in an American 
forward operating base in Tikrit, Iraq. 250 Both criminal 
and administrative investigations were conducted into 
his death. 281 The soldier accused of the shooting, 
Specialist Juba Martino-Poole, stated during the 
administrative investigation that he had shot Radad 
without giving any verbal warning because Radad was 
“fiddling” with his hand restraints and standing close to 
the wire at the entrance to his cell. 202 

The administrative investigation found “sufficient cause 
to believe" Martino-Poole violated the Army’s use of 
force policy and the base’s particular directives on the 
use of deadly force with which Radad could be 
charged; the administrative investigation recommended 
a criminal investigation be initiated to determine 
offenses. 203 But the investigation also determined that 
there was inadequate clarity on the use of weapons 
and force with regard to detainee operations at the 
base, and noted in particular the lack of any written 
standard operating procedures. 264 The investigation 
also criticized the location of weapons within the 
detention facilities, and the insufficient numbers of 
guards assigned to guard detainees. 255 A military lawyer 
who later reviewed the administrative investigation 
found it legally insufficient, apparently because it failed 
to determine what, if any, briefing on the use of force 
guards received. 266 

Army criminal investigators were only notified of the 
death after the administrative investigation con- 


cluded. 267 And before the criminal investigation was 
over, Martino-Poole had sought a military discharge in 
lieu of a court martial for manslaughter. 258 Martino- 
Poole’s commander, Major General Raymond T. 
Odierno, approved the request for discharge without 
waiting for criminal investigative agents to conclude 
their investigation and forward their findings. 206 A little 
more than a week later, criminal investigators found 
probable cause to charge Martino-Poole with murder. 270 

The Radad case was reviewed along with all detainee 
deaths in custody after the revelations at Abu Ghraib, 
and the reviewer noted flaws in both the criminal and 
the administrative investigations, but decided against 
reopening the criminal investigation because “further 
investigation would not change the outcome.” 271 
Martino-Poole later accused his commanders of 
wanting to avoid disclosure of the lax security practices 
at the base - practices that would likely have come to 
light in a court martial proceeding. 272 


A Human Rights First Report 



230 


18—11. Homicides: Death by Torture, Abuse or Force 


| PROFILE: HOMICIDE 


Mohammed Sayari 

Mohammed Sayari was in the custody of members of 
the U.S. Army Special Forces when he was killed near 
an Army firebase on August 28, 2002 in Lwara, 
Afghanistan. 2,3 According to Army investigative records 
reviewed by Human Rights First, an Army staff 
sergeant from the 519 th Military Intelligence Battalion 
who was supporting the Special Forces team was 
dispatched to the site of the shooting of a “suspected 
aggressor” on a road just outside the firebase, to take 
photographs documenting the scene. 274 When he 
arrived, the members of the Special Forces unit told the 
sergeant they had stopped Sayari’s truck because he 
had been following them. 275 The soldiers ordered the 
passengers traveling in Sayari’s truck to leave the area 
and then, they said, they disarmed Sayari. 276 According 
to their later testimony, the soldiers neglected to 
restrain Sayari's hands, and left his AK-47 weapon ten 
feet from him. 277 When a soldier turned away for a 
moment, they said, Sayari lunged for the rifle and 
managed to point it at the Special Forces soldiers 
before they shot him in self-defense. 278 

Sayari's body was fingerprinted and turned over to his 
family. 279 The Military Intelligence sergeant (whose 
name is redacted in the records Human Rights First 
reviewed) then instructed other military personnel to 
transfer DNA evidence taken at the scene and other 
photographs to the Bagram Collection Point. 280 On 
September 24, 2002 the captain of the Special Forces 
group that shot Sayari told the sergeant that a member 
of the Staff Judge Advocate General’s Corps would be 
coming as part of the administrative investigation to 
take statements from Special Forces soldiers involved 
in the shooting. 281 The captain then asked the sergeant 
for the photographs he had taken. 282 After reviewing the 
photographs, the Special Forces captain told the 
sergeant to include only certain of the photographs in 
the investigation and ordered him to delete all the other 
crime-scene photographs. 283 The administrative 
investigation would eventually find Sayari’s shooting to 
be justified. 284 

The following day, the sergeant contacted criminal 
investigators to report “a possible war crime.” 286 
According to one criminal investigation agent’s report, 
the sergeant had not reported his concerns to criminal 
authorities earlier because he had waited to see the 
results of the administrative investigation and he had 
feared for his safety while working with the Special 


Forces team. 286 The sergeant told the agents that 
several details at the scene made him question the 
veracity of the Special Forces soldiers’ story. He said 
that Sayari had been shot five or more times - in the 
torso and head - but all the entry wounds appeared to 
be in the back of the body, which made it unlikely that 
he had been facing the soldiers and pointing his rifle at 
them when he was shot. 297 One of Sayari's sleeves had 
brain matter on it, suggesting that his hands were on or 
over his head when he was shot. 286 When the sergeant 
first arrived, he had noticed that Sayari's corpse still 
clutched a set of prayer beads in the right hand, which 
was inconsistent with the Special Forces soldiers’ 
report that he had picked up and pointed an assault 
rifle at them. 285 Among the photos that the Special 
Forces captain instructed the sergeant to delete was 
one showing Sayari’s right hand clenched around the 
prayer beads and another depicting bullet holes in 
Sayari’s back. 250 The AK-47 could not be found. 291 

Criminal investigators eventually found probable cause 
to recommend charges of conspiracy and murder 
against the four members of the Special Forces unit; 
they also recommended dereliction of duty charges 
against three of them, and a charge of obstruction of 
justice against the captain. 292 Finally, they recom- 
mended that a fifth person, a chief warrant officer, be 
charged as an accessory after the fact. 203 

After consultation with their legal advisors, however, 
commanders decided not to pursue any of the recom- 
mended charges in a court martial. 291 To date, the only 
action commanders have taken in response to the 
criminal investigators’ recommendations is to repri- 
mand the captain for destroying evidence. 296 The 
captain was disciplined - he had inarguably destroyed 
evidence - but received only a letter of reprimand. 296 No 
further action was taken against the soldiers. 207 The 
commanders who declined to report Sayari’s death - 
and who later declined to prosecute the soldiers 
involved - received similar leniency; they have received 
no disciplinary action for their conduct. Human Rights 
First asked the Department of Defense on January 20 
and 26, 2006 for an update on the status of Sayari’s 
case; as of February 10, 2006, we had received no 
response. 
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| PROflLi HOMICIDE 


Zaidoun Hassoun 


Zawfocn Hassoun. (aKo known as Zaydoon Fadifi a 
19 year-old Iraq civ* an, and ha cousin Marwan were 
arrested by members of the 1st Baflafcon 8th Infantry 
Ragmen!. 3rd Brigade 4th Infantry Division m January 
2004 on the streets of Samarra. m Iraq, at or around an 
1 1 p m curlew tome “ Army Lieutenant Jedk Savde 
then ordered his ptaSoon to take the two I races to a 10- 
foof-hgh bridge over the Ttgria Rrver and force the two 
to |jmp * Three soldiers Sergeant (‘Sgt *) Alexes 
Rincon Speaatost Terry Bowman and Sgt Reggw 
Marline/, compbed w«h the order .** Servile and Staff 
Sgt Tracy Pertuns had ear tier that r*^it stalled Vial 
"someone was going to gel wet tonight' and "someone 
is going tor a svwm Marwan surfaced and swam to 
the shore “* Zaidoun who had proposed to ha ftancOe 
three weeks previously and planned on startong a fnmty 
once he graduated from fwjfi school. <fd not** 
According to hts cousm he was sucked into the current 
near an open dam gate and was unable to escape “ 
Criminal charges inrtoaBy Ned agawist SamMe aleged 
that he had also pushed another Iraqi mto the Tigra m 
Baled Vie previous month "* 

The platoon s three immedate commanders U Col 
Nathan Sassaman, the battalion commander Captain 
Matthew Cunrwngham a company commander, and 
Major Robert Gwmner. the deputy battafcon com- 
mander. dd not report the incident to criminal 
nvestogaSors based on the assumption that there was 
no proof Massoun had drowned ” 

Sgt Irene Cintron, a criminal mvesbgatrve agent 
assigned to fie case, suspected, however. That the 
whole chan of command was fyng to [her) Owing 
the criminal nvesbgabon nto Hassoun s death, agents 
administered a polygraph test to a member of the 
squad that allegedly pushed him into Vie river " The 
solder told agents that ha chan of command had 
ordered him to deny soktoers had forced Hassoun nto 
the river, and not to cooperate with cnmmal nvesaga 
tors.”* After Vie enminai investigation was underway 
Lt Col Sassaman Vie baSaton commander, informed 
Major General Raymond Odiemo. Vie commander of 
the Fourth Infantry Orwsion, of Vie VuVi. solders had in 
fact forced Hassocn to jump nto the Tigm *" Accordng 
to Vie offtcoi irrreshgabve report, which Hkiman Refits 
First reviewed Vie officer who conducted a subsequent 
Article 32 heamg— analogous to a grand jury prooeed- 
mg*" - also found Vie commanders had 'coech^edf 


View solders on what to say 
to the mvestogatng agents ** 

The three commanders - U 
Cci Sassaman Captain 
Ctnnmgham and Major 
Gwwiner - obtained grants 
of immursty from prose- 
cution and admaied at Vie 
solders Vial that the 
atoegabon* were true *** 

The co mm ander s testoied Zioom Hassoun 

Viat they Vtoughl Vie 

nvesbgabon nto Hassoun s death was tie result of "a 
personal vendetta* between Sassaman and Vie brigade 
commander motivated by personal antpathy and 
jealousy They also mantamed thee befcef that 
Hassoun had not actually drowned as a justrtcabon for 
Viee refusal to cooperate with nvestogators. Curvung 
ham protested that ^they) were not covering up 
anytfvng that eijured anybody "*** Savde plead guilty to 
a reduced charge of assault and recerved 45 days in 
prison and Per kins was convicted of Vie same charge 
and sentenced to sn months "* Two oVier solders 
Sergeant Regge Martin*/ (ongnaVy charged with 
mvokmtary manslaughter) and Sergeant Terry Bowman 
(ongmaJfy charged w4h assacSt) received non judicial 
punohmenf 1 The three commanders received 
reprimands tor obstruction of jatce but wore not 
relieved of View command 
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III. Death by Officially Unknown, “Natural” 
or Other Causes 


The autopsy findings in this 27-year-old man seem insufficient to explain his death. The fact that 
they seem to have found pulmonary edema, water in the lungs, is very unusual in a man of this 
age without heart disease. The available information is insufficient to explain his death. A full in- 
vestigation report that describes the circumstances preceding his death and the manner in 
which the body was found shortly before any attempt at resuscitation is needed to explain the 
cause of death and to rule out a homicide which seems more likely than notin a 27-year-old 
man who suddenly died in captivity 
Dr Steven Miles 

Professor and Bioethicist, University of Minnesota Medical School on autopsy of 
Fashad Mohamed. died in U.S. custody, April 5, 2004 319 


For close to half of the deaths Human Rights First has 
analyzed - 48 out of 98 - the cause of death remains 
officially undetermined or unannounced. 320 The military 
classified another 15 deaths as due to natural causes 
and one as accidental. But a significant number of all of 
these deaths occurred under suspicious circumstances 
and may more appropriately be considered homicides 
themselves; 17% of the deaths in which the official 
cause of death is unknown or due to natural causes 
either followed severe injuries consistent with, or 
occurred in circumstances suggesting, physical abuse 
or harsh conditions of detention. 321 This chapter briefly 
reviews the facts of some of these cases and the 
consequences - or not - for those involved. Given the 
passage of time since each of these deaths, and flaws 
in the investigations that have already taken place, it is 
now unlikely that the facts of their deaths will ever be 
known. If there has been wrongdoing, no one will be 
punished. 


| PROFILE: UNDETERMINED CAUSE | 

[Bringing in an Iraqi physician to treat 
detainees] would decrease the perception of 
our involvement or cover-up in events similar 
to this. 

Department of the Army, 1 01 st Airborne Division, 
Administrative Investigation into the Death of Abu 
Malik Kenami 322 

Abu Malik Kenami 

Abu Malik Kenami (also referred to as Abdureda Lafta 
Abdul Kareem), a 44-year-old Iraqi man, died on 
December 9, 2003, in a U.S. detention facility in Mosul, 
Iraq. 323 According to the findings of an administrative 
investigation, Kenami had arrived at the facility four 
days earlier, and according to the soldiers who 
interrogated him upon his arrival, he said he did not 
suffer from any pre-existing medical conditions. 324 On 
the night of December 8, Kenami allegedly talked out 
loud in the presence of guards, and tried to look out 


A Human Rights First Report 



233 


22 — III. Death by Officially Unkown, "Natural” or Other Causes 


from underneath his hood to see what was happen- 
ing. 325 That earned him what had become a standard 
form of punishment: “up and downs” - an exercise in 
which detainees were made to stand up, then sit down, 
over and over again for periods of up to twenty 
minutes. 326 

Kenami had been subjected repeatedly to “up and 
downs” during his detention, but this night turned out to 
be different. 327 Following the forced workout, soldiers 
flexicuffed Kenami’s hands behind his back and 
covered his head with a sandbag hood. 328 Kenami was 
then ordered to lie down among other detainees in his 
overcrowded cell; built for 30 prisoners, it housed 66 , 328 
When a guard attempted to rouse the prisoners in the 
morning, Kenami, still bound and hooded, was dead. 330 

The Army’s initial criminal investigation into Kenami’s 
death could not determine the cause of death because 
no autopsy was ever conducted. 331 It was only five 
months later, after the revelations from Abu Ghraib, 
that the Army reviewed this case and it became clear 
how troubling the original criminal investigation had 
been. 532 In the words of the military police forensic 
science officer who reviewed the initial criminal 
investigation: “it was weak in Thoroughness and 
Timeliness.” 333 In addition to the lack of an autopsy, the 
review determined that important interviews were not 
conducted of the interrogators, medics, or detainees 
present at the scene of the death, and that key details 
were omitted from the report. 334 The file “[did] not 
mention the presence, or lack of, signs of a struggle, or 
of blood or body fluids,” “the crime scene sketch... [did] 
not document where guard personnel found the 
deceased,” and "records of medical treatment of the 
deceased were not collected and reviewed.” 33 ® The 
Army’s administrative investigation had recommended 
that an Iraqi physician be brought in to treat the 
detainees, noting that among other benefits, “[i]t would 
[also] decrease the perception of our involvement or 
cover-up in events like these.” 336 

According to military records made public to date, the 
cause of Kenami’s death remains officially undeter- 
mined. 337 But there could be a more troubling 
conclusion. Dr. Steven Miles is a professor and 
bioethicist at the University of Minnesota Medical 
School, who has reviewed the Army's records related 
to Kenami’s death. Kenami’s body “had bloodshot 
eyes, lacerations on his wrists from the plastic ties, 
unexplained bruises on his abdomen and a fresh 
bruised laceration on the back of his head," Miles 
explains, expressing particular concern that “Army 
investigators noted that the body did not have defen- 
sive bruises on his arms, an odd notation given that a 


man cannot raise bound arms in defense.” 336 Based on 
his analysis, Dr. Miles found: “It is likely that Mr. 

Kenami suffocated because of how he was restrained, 
hooded and positioned. Positional asphyxia looks just 
like death by a natural heart attack except for those 
telltale bloodshot, [conjunctival hemorrhage] eyes.” 339 
Human Rights First asked the Department of Defense 
on January 20 and 26, 2006 for comments on Dr. Miles’ 
findings; as of February 1 0, 2006, we had received no 
response. 

The Army has taken no punitive or disciplinary action in 
the case. 340 


| PROFILE: UNKNOWN CAUSE | 

Dilar Dababa 

Dilar Dababa, an approximately 45-year-old Iraqi 
civilian detainee, died on June 13, 2003 at Camp 
Cropper, after being subjected to what press accounts 
of unreleased Army investigation records describe as 
“physical and psychological stress” and restraint in a 
chair during interrogation. 341 Military investigation 
documents cite an autopsy finding that Dababa died 
from a “hard, fast blow to the head.” 342 The Armed 
Forces Medical Examiner's autopsy report on Dilar 
Dababa does not use the same language, but states 
that “[physical force was required to subdue the 
detainee, and during the restraining process, his 
forehead hit the ground.” 343 Twelve hours later, he was 
dead. 344 

The medical examiner’s autopsy lists the cause of 
Dababa’s death as a “Closed Head Injury with a 
Cortical Brain Contusion and Subdural Hematoma.” 345 
The autopsy describes a litany of injuries in technical 
detail, and makes clear that Dababa was subjected to 
physical violence. 346 Dababa’s body was covered with 
at least 22 bruises, 347 and at least 50 abrasions. 346 His 
head and neck suffering the most significant abuse, 
resulting in hemorrhaging throughout his brain. 349 He 
also had a fractured rib. 350 A military official stated in 
May 2004 that Army criminal investigators were looking 
into Dababa’s death, but there has been no documen- 
tation of any charges being brought against those 
responsible for the death. 351 The military has not 
publicly provided an official cause of death. Human 
Rights First asked the Department of Defense on 
January 20 and 26, 2006 for the status of any investi- 
gation or prosecution in Dababa’s case; as of February 
10, 2006 we had received no response. 
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| PROFILE: UNDETERMINED CAUSE 


| PROFILE: NATURAL CAUSE 


Hadi Abdul Hussain Hasson 
al-Zubaidy (Hasson) 

All that is known about Hadi Abdul Hussain Hasson al- 
Zubaidy (Hasson) is his name, his identification number 
and the fact that he died in Iraq, at Camp Bucca, some 
time between April and September 2003. 352 His death 
went officially unnoticed until nearly a year after it 
happened, 353 when Army investigators conducted a 
review of all detainee deaths following the public Abu 
Ghraib scandal. 35 * Despite later attempts to determine 
what happened to Hasson - including when and how 
he died - investigators were only able to determine that 
Hasson had been treated on board a U.S. Navy 
hospital ship. 356 

In the end, investigators closed the Hasson case 
without being able to determine whether his death was 
due to natural causes or homicide. 556 The investigators’ 
report notes that inadequate record-keeping made it 
impossible for them to learn anything more: “All efforts 
disclosed there as [sic] virtually no documentation in 
reference to Mr. HASSON’s manner, cause, or 
circumstances of death.’’ 357 A U.S. Mortuary Affairs 
officer told an investigator that “the documentation on 
deceased Detainees was very limited ... the majority 
of the time prior to earlier this year [2004], when the 
Mortuary received the remains of a deceased Detainee 
they would only know that the deceased was a 
detainee, and would not have any other info on the 
remains, so they would have a list of the remains as 
unknown John Doe.” 358 


Nasef Ibrahim 



Nasef Ibrahim was 63 at the 
time of his death of what an 
initial autopsy report called 
“atherosclerotic cardiovascular 
disease." He died at Abu 
Ghraib in January 2004 - a 
death the Army attributes to 
natural causes. 359 Army 

criminal investigators on the 

...... . . Nasef Ibrahn 

case attended the autopsy and 

interviewed a number of 

soldiers who stated that Ibrahim’s son, detained with 
him, brought his collapse to the attention of prison 
guards. 360 After the special agent in charge determined 
that pursuing the case further would be of little value, 
and that remaining leads were not significant, the 
criminal investigation was closed. 361 


The case was re-examined on May 19, 2004, as part of 
the Army’s review of detainee death and abuse cases 
following the revelations from Abu Ghraib. This time, 
the Army found several grounds for criticism. The initial 
investigation had not included a visit to the scene of the 
death, interviews of the witnesses who found the victim, 
or any “effort ... to interview the alleged ... son of the 
victim who [was] reportedly at the prison at the time of 
death." 362 Ibrahim's son, who was with him when he 
died, says that his father’s death came only after his 
father suffered extensive abuse. 363 The son alleges that 
the abuses Ibrahim suffered included being beaten, 
menaced by dogs, repeatedly doused with cold water 
during the height of winter, being left naked outside for 
days and deprived of food to the point of fainting, and 
left on his stomach with hands tied above his head for 
hours. 364 


The May 2004 Army review indicated that “[t]he 
investigation has not yet received the final autopsy 
report.” 365 The May review asked that a “supplemental 
ROI” — an additional report of investigation — be 
submitted as soon as the final autopsy was received. 366 
Government documents to date regarding the investi- 
gation reviewed by Human Rights First do not indicate 
whether this request was ever acted upon, or if there 
was any further action taken. Human Rights First asked 
the Department of Defense on January 20 and 26, 

2006 for the status of the investigation and any 
prosecution in Ibrahim’s case; as of February 10, 2006, 
we had received no response. 
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Abed Mohammed Najem 

Evidentiary failures pervaded the investigation into the 
death of Abed Mohammed Najem, who died at Abu 
Ghraib in August 2003. 367 According to accounts in an 
original criminal investigation, Najem began a hunger 
strike on August 6 (during the hottest part of the Iraqi 
year) and refused food, water, and even his diabetes 
medication; 308 on August 8, Najem took a double dose 
of his prescription, which appears to have precipitated 
a fatal heart attack. 360 The official criminal investigation 
found Najem died of “natural causes.” 370 But the true 
cause of death may never be known. Investigators' 
later review of the original criminal investigation found 
that there had been no crime scene examination; no 
interviews of anyone who was with Najem at the time of 
his death; no interview of an Iraqi medical professional 
listed in the original investigation as having pertinent 
information; no medical records or interviews to 
substantiate claims that Najem had a preexisting 
condition; and no copies of autopsy reports. 371 


PROFILE: UNKNOWN CAUSE 


Jassim Al-Obodi 

The evidence collected in the investigation into the 
death of Jassim Al-Obodi on August 3, 2003 is 
fragmentary. 372 Al-Obodi, a 38-year-old Iraqi male, 
collapsed in Camp Cropper in Iraq, and criminal 
investigation interviews of other detainees indicate he 
had “not been feeling well” earlier in the day. 373 But no 
medical records were collected, and no autopsy 
included in the file; the investigating agent was told that 
an autopsy would be conducted in the United States, 
but he apparently failed to request the results. 374 When 
the agent’s supervisor reviewed the file four months 
later and noticed the omission, the investigator 
attempted to collect the evidence he had missed, but 
perhaps due to the delay, could not locate any medical 
records, the autopsy report, or even a death certifi- 
cate. 375 The investigation results state that it “failed to 
prove the cause or manner of death”; among other 
things, investigators could not determine if an autopsy 
had been done or even to whom the body had been 
released. 376 In a note in the file, the supervisor warned 
the agent not to “get so focused on your opinion that 
you want to do a stat and close this [sic] keep you from 
being thorough.” 377 
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Mohammad Munim al-lzmerly 

Mohammad Munim al-lzmerly, a 65-year-old Iraqi 
chemist, was detained at the Camp Cropper facility, 
where high-value detainees were kept, in April 2003; 
his family was allowed to visit him once. 378 Within a few 
weeks of their visit in January 2004, al-lzmerly was 
dead. 379 The only autopsy ever performed on the body 
was conducted by the Director of Baghdad Hospital’s 
Department of Forensics, Dr. Faik Amin Baker, at the 
request of al-lzmerly’s family. 380 Dr. Baker found that al- 
lzmerly died from a “sudden hit to the back of his 
head,” and that the cause of the death was blunt 
trauma. 381 According to Dr. Baker, al-lzmerly “died from 
a massive blow to the head.” 382 

U.S. forces retained al-lzmerly’s body for 17 days after 
his death, and did not inform Army criminal investiga- 
tors that al-lzmerly had died in U.S. custody until after 
his body was released. 383 Al-lzmerly’s family only 
learned of his death after U.S. forces delivered his body 
to an Iraqi hospital, accompanied by a death certificate 
stating that al-lzmerly had died of a “sudden brainstem 
compression”; the certificate had no explanation of the 
compression’s cause. 384 An initial, inconclusive 
investigation into the case only appears to have been 
reopened after press accounts of al-lzmerly’s death. 336 
The Army's Criminal Investigation Command records 
have not been publicly released, but according to 
published reports, the records list al-lzmerly’s death as 
of “undetermined cause” - because the body was 
released and no U.S. autopsy was performed. 386 

Al-lzmerly's family reportedly filed a wrongful death 
claim for $10,000, but the Army dismissed it, saying the 
family had presented no evidence of wrongdoing by 
U.S. personnel. 387 The re-opened investigation into al- 
lzmerly’s death remains pending; to date, no charges 
have been brought. 386 Human Rights First asked the 
Department of Defense on January 20 and 26, 2006 
the status of the investigation and any prosecution in 
al-lzmerly’s case; as of February 10, we had received 
no response. 
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Death by Heart Attacks or Other Natural Causes 

Many prisoners suffered "natural” deaths from heart attacks or atherosclerotic cardiovascular disease. None ofthe forensic investigation of 
these “ heart attacks'' explores the possibility that these men died of stress-induced heart attacks. Threats, beatings, fear , police interroga- 
tion, and arrests are known to cause "homicide by heart attack " or fife-threatening heart Mure. People with pre-existing heart disease, 
dehydration, hyperthermia, or exhaustion are especially susceptible. 

Dr. Steven Miles, Professor and Bioethicist, University of Minnesota Medical School 359 
The military's classifioation of a number of deaths as “natural” gives Human Rights First cause for concern. Of the nearly 100 deaths 
Human Rights First reviewed, official records indicate more than a fifth involved instances in which heart attack or heart disease was 
determined to be part or all of the cause of death. 390 A number of the victims were surprisingly young: the youngest detainee alleged to 
have died from heart disease is 25; those apparently dead from heart attacks also include men aged 30, 31, and 43. 

In part, concern about the accuracy of the “natural causes” label comes from the Army's track record of having publicly labeled torture- 
related deaths "natural,” only to have to revise that assessment when case facts came to light This was the pattern in the cases, dis- 
cussed above, of Iraqi Major General Mowhoush, and Afghan detainees Habibullah and Dilawar. 

Another reason for concern was identified in the recent testimony of Maj. Michael Smith, U.S. Army Forensic Pathologist, on Jan. 19, 

2006, during the trial of a junior officer for Mowhoush’s death: The forensic pathologist, who does not gather information on the circum- 
stances of a death, will invariably miss homicides and suicides. It is incumbent on the pathologist to look at the circumstances of a death. 
Otherwise, a homicide or a suicide may appear like a natural death. * 

Additional concern about the accuracy of deaths deemed “natural causes" flows from the inadequacy of investigations into many of these 
deaths. Army investigators themselves criticized the investigation into the death of one of these men a subsequent Army review of the 
original investigation into the death of Abed Najem, who allegedly died due to heart disease complicated by diabetes, found the investiga- 
tion “operationally insufficient and administratively insufficient” 381 The reviewers noted that "[tjhough U.S. Army medical personnel alleged 
the victim had a preexisting medical condition aggravated by a self imposed hunger strike, the investigation did not obtain any medical 
records or conduct interviews to substantiate the information.” 392 

Other findings of detainee deaths by “natural causes” have been rejected as outright impossible by surviving families. An Army criminal 
investigation attributed the death of Nasef Jasem Ibrahim to a compression ofthe heart often associated with heart attacks. 383 Army 
investigators closed the case finding “[fjurther investigation would be little or no value.’ 394 But Ibrahim's son, who was with Ibrahim in 
detention, was not interviewed as part of the investigation into Ibrahim’s death. 395 The family has since alleged in a lawsuit that Ibrahim 
died as a result of abusive detention conditions. 396 

Finally, medical personnel told have told military investigators of confusion about the proper standard of care to apply to detainees. 
According to the Army Inspector General: "Coalition Provisional Authority treatment policy . .. reportedly dictated that U.S. medical care 
was only available to detainees to prevent loss of life, limb, or eyesight,” which conflicted with the governing Army regulation. 397 The Army 
Surgeon General found “the use of different classifications for detained personnel (Enemy Prisoner of War(EPW), detainees, Retained 
Personnel (RP), Civilian Internees (Cl)) that, under Department of Defense (DoD) and Department of the Army (DA) guidance, receive 
different levels care.” 398 Similar confusion over novel detainee classifications detached from the Geneva Conventions was a contributing 
factor in incidents of detainee abuse. 
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I PROHIE UHKHOWW CAUSE 

Sher Mohammed Khan 

The or cumslance* of Sher 
Mohammed Khan * death 
reman unclear despite an 
Army criminal invesbgabon 
An Afghan ofi/en Khan was 
arrested on September 24 
2004. m his home n the village 
of Laban, Khost province. 

Algharsstan m Khan was 
subsequently taken to 
the nearby Salerno F rebase 
which doubled as a temporary 
detention facdity for U S 
forces, and placed n a hokftng «4 The nert evermg 
the U S mdtary says that he complained lo guards Viat 
a snake had entered tvs cell and bitten him: medcai 
personnel e rammed him but could fend no punctures in 
the stun, and no action was taken, though a mode wee 
detailed to check on Khan throughout that night During 
one such check. V>« made found that Khan had 
stopped breatung *' 

Immeduitefy alter Khan's death Army o floats n formed 
the governor ol Khost province that a man m U S 
custody had ded ol a heart attack, an explanation on 
which Department ol Oetense officiate continued to 
insist pubfcdy urttt January 2006. when detais ol the 
snake Me story were reported m the press Adding to 
the tmeertainfy. Khan s tamdy has said that his body 
was bruised whan tiey picked it up from Pie Satemo 
base.* 1 and alleges that he appeared to have been 
beaten m custody m 

In January 2005. more than three months after Khan s 
death, the commander ol the U S troops who detained 
Khan sted that he had not yet received a Inal autopsy 
report *“ An Army criminal invesbgabon has reportedly 
found *no signs of abuse or trauma* on Khan s body, 
yet neither delate ol the rrvesbgabon nor a death 
certificate listing the official cause of death has been 
released ** Mo dsapknary action has been taken ** 
Human Rights First asked Vie Department of Defense 
on January 20 and 26 2006 the status of the mvesSga 
bon and any prose cubon m Khan's case as ol 
February 10, we had received no response 


PBOHIE UNKOWN CAUSE 

Jamal Naseer 

Jamal Naseer was an 16- 
year-old Afghan soldier who 
ded n the custody of U S 
Speoal Forces solders m 
March 2003 “ An rrvesbg^ 
bon Mo Na case, begun 
some nine months after his 
death had been closed due 
to a tack ol leads • ft was 
reopened whan a Los 
Ange l as Fimee joumatet 
mvesbgated Vie case 
mdependenVy and wrote a feature length article about 
Naseer t death afegmg Viat Nes eer had been torbjred, 
and that the Af^ian government had conducted a 
detailed investtgabon Mo the death *• 

According to these accounts Naseer was arrested by 
U S forces as a result of a complicated series o I feuds 
between the local governor, a warlord and local 
military commanders *’* The governor labeted Naseer s 
entre unit as Takben agents and U S forces achng on 
the bp anesled the detachment and rmpnsoned them 
in a forward operaftng base near Garde* - a base 
named ei claims by a number of former de Carre es 
interviewed by Human Rights Fast Mho have desafeed 
suffering torture and sanous abuse ‘ Details of what 
was done Bo Naseer are scarce, but seven Afghan 
solders detained with him attest lo an extended period 
o I interrogation and abuse * : Accor dog to the solder* 
they were quesboned about Vieir relationship with At 
Qaeda when they denied any invoteement. they were 
eubyected Bo severe abuse, mdudtog beamga with fists 
and cables - sometimes wtele suspended upside-down 
(s ie ga b ons that agan echo those of other Afghan 
detainees held by U S forces m Garde/) * ’ They were 
immersed n cold water and exposed to the venter 
weethei , aomebmes being forced to ke n the snow *** 
Some say they were electrocuted * * On a particularly 
cold day m March Naseer collapsed and ded *" 

After Naseer s death. U S commanders allegedly refed 
on local auVtortees to Vansfer the body to h* family 
rather than doing so themselves Afghan poke# 
entered a local hospkal and ordered an ambulance to 
go to Vie U S base to get Naseer * body, accordng to 
a doctor no driver could be found, and the pekee 
began to beat Vie tightened* medteai personnel wrtti 
thee rale butts * * Nether U S personnel nor Vie local 
doctors performed an autopsy, accordng to a hospital 
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administrator, “none of the [local] doctors wanted to 
look into the cause of death because they were afraid 
that they would be beaten again by the police.” 419 It 
appears that the only contact any U.S. military person- 
nel had with Naseer’s family was when an officer 
apologized to Naseer’s brother - who had been 
detained with Naseer - while the brother was still held 
at the Gardez facility. 4211 

The Army initiated a criminal investigation based on a 
tip about the incident, but later determined the tip was 
“unfounded,” because investigators were unable to find 
any documentation confirming the death or identifying 
witnesses. 421 Record-keeping remained a problem even 
after the Los Angeles Times journalist uncovered many 
previously unknown details - including the existence of 
a hundred-page investigation into Naseer’s death 
launched by Afghan military prosecutors, which 
contained the names of and interviews with several 
witnesses. 422 Army criminal investigators reportedly 
could not even determine which Special Forces unit 
had been assigned to the firebase at which Naseer 
died: according to one criminal investigator, “[tjhere are 
no records. The reporting system is broke across the 
board.” 423 The criminal investigation remains ongoing: 
no charges have been announced. 424 Human Rights 
First asked the Department of Defense on January 20 
and 26, 2006 the status of the investigation and any 
prosecution in Naseer’s case; as of February 10, we 
had received no response. 
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IV. Failures in Investigation 

[T]he President has been pretty clear on that, that while we have to do . . . what is necessary to 
defend the country against terrorists attacks and to win the war on terror , the President has 
been very dear that we're going to do that in a way that is consistent with our values. And that 
is why he’s been very clear that the United States will not torture. The United States will conduct 
its activities in compliance with law and international obligations And to the extent people 
do not meet up, measure up to those principles . there will be accountability and responsibility. 

National Security Advisor Stephen Hadley 
Remarks at Press Briefing, November 2, 2005 425 

There is an old Army aphorism: the unit does what the commander checks .... If rigorous ad- 
herence to humane treatment had been deemed important, someone wearing stars would have 
required a thorough, impartial investigation of every death of a detainee. 

Brigadier General David R. Irvine, U.S. Army (Ret.) 

Interview with Human Rights First. October 14. 2005 


When conducted according to the military’s own rules, a still incomplete picture of what really went wrong, 
the U.S. Armed Forces’ procedures for investigating the This chapter highlights the major investigative failures 
deaths of detainees can effectively uncover the in the range of cases involving detainee deaths in U.S. 

underlying facts through interviews and evidence custody. 428 

gathering, and determine whether to seek accountabil- 
ity. But the handling of death cases to date shows 
internal government mechanisms to secure account- 
ability were badly dysfunctional during a time when 
torture and abuse in U.S. custody was at its worst. 426 
Commanders failed to convey that detainee deaths 
were to be taken seriously. 427 Detainee death investiga- 
tions were fundamentally flawed, and often did not 
meet the Army's own regulations. The result has been 
a pattern of impunity for the worst violations, with 
punishment for bad behavior too little and too late, and 
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How An Investigation Should Work 

Military regulations require that the death of a detainee in the custody of the U.S. Armed Forces must be investigated by the criminal 
investigation command of the service that held the detainee 429 The Army may conduct two types of investigations in a case involving a 
detainee death. The first is the mandatory criminal investigation by the Army Criminal Investigation Division. 430 The criminal investigation is 
governed by a detailed set of regulations, 431 including rules on how evidence must be gathered and maintained: victims and eyewitnesses 
should be interviewed within 24 hours of the event, evidence collected within a single duty day, 432 and requests for lab-work and coordination 
with other branches or agencies should be sent out within five duty days. 433 Army commanders in the field also have the discretion to order an 
administrative investigation governed by its own set of regulations. 434 An administrative investigation may be conducted before, during, or 
after, any other investigation, including a criminal one. 435 Thus, while a criminal investigation is absolutely required into any death in 
custody, 436 it is not uncommon to see an administrative investigation into that death also. The rules of evidence applicable to trials or other 
court proceedings generally do not apply to administrative investigations. The Army’s Judge Advocate General Corps provides legal oversight 
and advice on both criminal and administrative investigations. 437 Military commanders have the discretion to determine whether and how an 
offender should be charged after an investigation, criminal or administrative, has taken place. 433 Commanders’ options include taking no 
action, initiating non-judicial action (which can range from counseling to a reprimand to correctional custody to discharge), 439 and referring the 
case for court martial. 440 Punishment by court martial can, depending on the crime, include punitive discharges and confinement, including in 
certain types of murder cases, life imprisonment or death. 441 


No Evidence for the Prosecution 

I would have directed the death of any detainee to be thoroughly investigated. Any poor medical 
care should have been thoroughly investigated. The absence of autopsies, body parts, and evi- 
dence is really just astonishing 

Brigadier General Stephen N. Xenakis, U.S. Army (Ret.) 

Former Commanding General of the Southeast Regional Army Medical Command 442 


Accountability for detainee deaths caused by criminal 
misconduct is impossible if evidence is never collected, 
or not catalogued, stored, or maintained following its 
collection. For these reasons, the Army’s Manual on 
Legal Guidance to Commanders emphasizes: “[t]he 
most difficult form of evidence to collect and preserve 
is also the most important - testimonial evidence.” 443 If 
evidence is missing or mishandled, it becomes useless 
in any subsequent judicial proceeding. 444 Of critical 
importance is the autopsy, which was not required until 
after the revelations of Abu Ghraib, when the Defense 
Department clarified policies for handling detainee 
deaths. 445 

Yet in case after case, before and after the Abu Ghraib 
photos were released in 2004, Army criminal investiga- 
tors did not interview those most likely to have 
witnessed a death, or the events leading up to it. 
Physical evidence was not collected, and evidence that 
was collected was at times grossly mishandled. 
Autopsies were not conducted, and bodies themselves 
were treated carelessly. In some of these cases, the 
omissions were not crucial; where agents have 


interviewed half a dozen bystanders, any remaining 
similarly situated witnesses are unlikely to add much 
new information. 440 But in others, deaths that appear to 
have been caused by abusive detention or interroga- 
tion practices were not fully investigated, and charges 
could not be brought. 

Human Rights First found 16 cases in which investiga- 
tors appear to have failed to collect useable evidence 
and/or did not maintain evidence; flaws ranged from a 
failure to adequately examine a crime scene to the 
failure to properly collect and maintain a decedent’s 
body organs, or weapons used. 447 The result of many 
of these failures: no accountability for U.S. forces 
responsible for the deaths. 

The case of Nagem Sadoon Hatab, detailed above, is 
illustrative. Because of a series of errors, the medical 
evidence necessary to substantiate the prosecutors’ 
case for death by strangulation was destroyed or 
missing: Hatab’s body was allowed to partially decom- 
pose before autopsy; some of his organs were 
destroyed in heat; body parts were stored on different 
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continents; 440 and a neck bone was never found. Partly 
as a result of these errors, six of the soldiers initially 
charged in his death were never court-martialed, and 
others had their charges reduced or were acquitted. 449 

In another case, criminal investigators were unable to 
determine the cause of Abu Malik Kenami’s death 
because no autopsy was performed; Kenami died after 
he was cuffed and hooded in a crowded cell. 450 
Criminal investigators also failed to interview key 
witnesses, including detainees, other interrogators and 
medics who treated Kenami. 451 As a consequence, no 
one has been held accountable. 

In more than a dozen cases, Human Rights First also 
found a failure to interview key witnesses, ranging from 
other detainees who witnessed the death, to military 
personnel with possible knowledge of the circum- 
stances of the death. 452 For example, in the case of 
Nasef Ibrahim, the failure to interview the decedent’s 
son, who was with his father at his death, 453 meant that 
investigators never learned that abusive detention 
practices may have contributed to the death. The 
investigation into the death of Abed Mohammed Najem 
was similarly scant; a subsequent Army review itself 
criticized the original investigators' failure to interview 
witnesses to a death allegedly due to hunger strike. 454 

No Reporting, Underreporting, 
and Delayed Reporting of Deaths 
in Custody 

Apart from being a regulatory requirement, it is 
common sense that an investigation into an alleged 
crime should begin as soon as possible after its 
discovery. Delay in reporting can reduce the eviden- 
tiary value of both physical evidence and witness 
statements. 455 The Army’s own Legal Guide for 
Commanders explains: “As time passes, witnesses 
may forget, develop a biased view of the facts, hesitate 
to give statements, or become difficult to find. The 
scene of the incident may also change, perhaps due to 
repairing damaged property or moving evidence." 45 * 5 
For this reason, Army regulations require commanders 
to report the deaths of detainees in their custody within 
24 hours of the incident. 457 

The standards governing command behavior in 
response to a death in custody are particularly 
stringent. Commanders are required to report criminal 
incidents 458 and cooperate in any ensuing investiga- 
tion; 459 they may release “accurate and timely” 
information to the public, 460 but may not release 
information “concerning ongoing [criminal] investiga- 


tions.” 461 Once an investigation is completed, the 
commander must review the case and, in consultation 
with military lawyers, determine what disciplinary 
action to take. 452 While a criminal investigation is 
ongoing, a commander may not take actions that could 
affect or pre-empt the investigation, in order to allow it 
to reach an unbiased result. 463 Indeed: “Commanders 
are prohibited from interfering with the investigations or 
impeding the use of investigative techniques.” 464 


The Impact of Public Attention 

Afler the prolonged public exposure of the Abu Ghraib torture 
scandal, the Army’s Criminal Investigation Division Headquar- 
ters initiated an operational review of all detainee abuse and 
death cases, in Iraq and Afghanistan, which were then on file. 465 
Army criminal investigators assessed the quality of the investiga- 
tion report based on the file; they did not conduct an 
independent investigation. The reviewers' findings were ap- 
pended to the investigation reports, some of which have been 
publicly released. Of the 42 criminal or administrative investiga- 
tions into the detainee deaths Human Rights First reviewed, 
seven include notes from this operational review. 466 Army 
reviewers found two of the original investigations to be ade- 
quate, but identified flaws in the others. 467 The reviewers also 
found eight investigations to be incomplete because autopsy 
reports had not been included in the original investigation 
reports. 468 It was only after these files were reviewed in May 
2004 that autopsy reports were sent for eight deaths that had 
occurred as far back as August of 2003. 469 In July 2004, investi- 
gators at the Army Criminal Investigation Division headquarters 
also reviewed rosters of prison deaths, and discovered what 
appeared to be four previously unreported deaths. 470 They 
opened investigations into at least two of these deaths, one of 
which had occurred in 2003 471 and the other in April 2004. 472 
Too often these reviews have come only after public exposure of 
a death. The fact that the subsequent reviews have repeatedly 
shown circumstances worse than those originally found raises 
serious questions about the quality of investigative practice 
when the cameras are not focused squarely upon investigations. 
And they raise questions about the validity of the investigations 
into more than 60 deaths that are still listed as of unknown 
nature or of natural causes. These questions underscore the 
importance of building in more robust, independent checks of 
prisoner abuse and death. 
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Yet the possibility of accountability in at least 17 cases 
examined by Human Rights First was compromised 
from the beginning as a result of delays in reporting a 
death, failure to report a death at all, and in one case, 
commanders’ deliberate attempt to conceal the death 
of a detainee. 473 Delays in reporting of incidents of 
deaths in custody were neither isolated nor limited to a 
handful of cases. An Army tally of criminal investiga- 
tions into prisoner abuse as of November 2004 
suggests that as many as 1 7 detainee deaths were not 
reported through proper channels. (The Army’s tally is 
heavily redacted, but based on dates of deaths, eight 
of the Army's cases overlap with those Human Rights 
First identified). 474 Our examples include: 

• The death of an unnamed Afghan, killed while 
being questioned by Army Special Forces in Janu- 
ary 2003, was not reported to criminal 
investigators at all. Instead, the “[b]asic allegation 
[was] discovered during the conduct of another 
CID investigation" and an investigation was 
opened only in September 2004 475 over one and a 
half years after the death occurred. 

• The death of Hamza Byaty in Iraq on August 7, 
2003 was not reported until over two weeks after it 
occurred. 476 Army criminal investigators had diffi- 
culty finding witnesses, 477 and perhaps as a result 
of this delay, the autopsy could only find that he 
had died of an “undetermined atraumatic cause." 478 

• Army criminal investigators were not informed of 
Iraqi detainee Mohammed al-lzmerly’s death until 
17 days after it occurred on January 31 , 2004. By 
that time, the body had been released to al- 
lzmerly’s family and Army investigators could not 
conduct an autopsy. 479 

• Four deaths that occurred during riots at Abu 
Ghraib prison in Iraq on November 24, 2003 were 
not reported to Army criminal investigators until 
December 2, 2003. As a result, investigators were 
not able to examine the body of one of the victims, 
which had already been taken away from the 
prison. 480 

• Hadi Abdul Hussain Hasson al-Zubaidy (Hasson) 
died in at Camp Bucca in Iraq in the middle of 
2003, but Army investigators did not learn of Has- 
son’s death until a year after it occurred. 481 The 
resulting investigation could not determine a cause 
of death or any other information about circum- 
stances. 


Criminal Investigations 

The Army’s CID is the sole agency responsible for investigat- 
ing felony crimes that involve Army personnel and that carry a 
maximum punishment of one or more years of confinement. 482 
CID agents— approximately 2000 soldiers and civilians and 
900 special agents 483 — are deployed worldwide and are 
concentrated in combat zones. 484 For every investigation, CID 
agents are required to maintain detailed records of their 
investigation plans and the outcomes of any investigation. 485 
The final investigation report includes the findings of the 
agents, 468 pending leads, 487 chronological summaries of the 
investigative proceedings, 488 and any other relevant docu- 
ments (such as medical reports or crime lab results). 489 Drafts 
are reviewed by a Special Agent in Charge 490 and, once 
completed, the official report is forwarded to the local JAG 
unit for legal review, including whether the facts warrant 
prosecution and the charges that may be brought. 49 ' After the 
legal review, the final report is forwarded to CID Headquarters 
at Fort Belvoir, Virginia, 492 where the case is reviewed again 
to determine if it merits further investigation or if it may be 
dosed. 403 Based on the report of the investigating CID agent, 
the commander of the soldier's unit will consult with the 
commander’s assigned JAG officer to decide whether or not 
to follow the recommendations. The decision to press charges 
is at the discretion of the unit's commanders. 494 


Overlapping Investigations 

The effectiveness of internal investigations was also 
undermined in a number of instances by careless use 
of the Army’s multiple-investigative-avenues structure 
- one in which commanders have the option to request 
both administrative and criminal investigations that 
may run on parallel tracks. In some instances, an 
administrative investigation may be an effective means 
of conducting an investigation into wrongdoing. Major 
General Antonio Taguba’s investigation into the 
detention and internment operations of the 800 th 
Military Police Brigade in the context of the Abu Ghraib 
abuse scandal, for example, is a model of an adminis- 
trative investigation conducted with objectivity and 
thoroughness. 495 

But review of the individual deaths that were subjects 
of both criminal and administrative investigations 
indicates that the existence of both investigative 
procedures, each with their own reporting and eviden- 
tiary standards, has sometimes functioned to reduce 
accountability for unlawful acts. 496 In one case, a 
subsequent criminal investigator simply served to 
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“rubber stamp” a prior administrative investigation. 497 In 
at least one other case, administrative investigators 
failed to observe the standards of evidence collection 
required in criminal investigations and, as a result, the 
possibility of prosecution for what turned out to be a 
criminal offense was limited. 498 

The “rubber stamp” problem is in part structural: under 
a policy memorandum issued on April 3, 2002, Army 
criminal investigators were authorized to decide that an 
administrative investigation into allegations of felonies 
or war crimes committed against detainees was 
adequate and close the case without independent 
investigation . 4 " 

An example of the problem is the investigation into the 
death of Sajid Kadhim Bori al-Bawi, the Iraqi actor who 
was shot and killed in his Baghdad home. The 
administrative investigation found the shooting to be 
justified; it concluded that al-Bawi had grabbed at a 
U.S. soldier’s rifle, switched the safety off, and that the 
soldier then fired his pistol five times in self-defense. 930 
Public statements about the killing made by the military 
were consistent with these findings. 501 But subsequent 
articles in the Washington Post and the Boston Globe 
detailed the family's allegations of wrongdoing by U.S. 
forces. 502 These articles were in the criminal investiga- 
tion file; 503 despite this, the criminal investigating agent 
spent an hour and a half reviewing the administrative 
investigation, and did not attempt any independent 
verification before requesting approval from his unit’s 
Staff Judge Advocate to close the case. 304 The criminal 
investigators concurred in the administrative investiga- 
tion’s finding that the killing was in self-defense. 505 

Another example is the criminal investigation report 
into the shooting death of an Iraqi detainee at Camp 
Cropper, Akel Abedal Hussein Jabar; the criminal 
investigation report also references an attached 
administrative investigation into the detainee’s death. 506 
Jabar, an Iraqi detainee, was ostensibly killed during a 
riot. The file contains an “Outstanding Leads Work- 
sheet," which lists 1 7 items for follow-up, including 
such basic investigation tasks as completing the crime 
scene examination, sending evidence to a lab for 
forensic evaluation, interviews of soldiers and detainee 
witnesses to the death, collection of the weapon and 
shell casings used to shoot Jabar, and conduct of an 
autopsy. 507 None of the leads was followed and the 
criminal investigating agent, the Special Agent in 
Charge, and the Staff Judge Advocate concluded the 
administrative investigation adequately supported a 
finding of justifiable homicide. 508 


Administrative Investigations 

Administrative investigations, or so-called "Army Regulation 
15-6 investigations,” are standard procedures for administra- 
tive fact-finding in the Army 500 and "may be used as a general 
guide for investigations” 510 into anything from a series of 
broken air-conditioners, to a missing soldier, to a death in 
custody. 511 At its inception, the appointing commander 
designates whether the administrative investigation will be 
formal or informal, 512 and assigns an investigating officer who 
need not be a professional investigator or lawyer. 513 Proce- 
dural guidelines and documentation standards depend on 
whether an investigation is formal (more stringent require- 
ments; require proceedings to be documented) or informal 
(not required to meet specific guidelines; no documentation of 
proceedings required). 514 On completion, the report of an 
administrative investigation must be submitted to the appoint- 
ing commander's JAG officer for legal review, 1 515 then 
provided to the appointing commander, who determines what 
action, if any, should be brought. 510 In making that determina- 
tion, the appointing commander is "neither bound nor limited 
by the findings or recommendations of an investigation." 517 
Administrative investigations can only be used to investigate 
an incident or individual within the appointing commander's 
chain of command, in other words, the investigator cannot 
investigate wrongdoing at the level of, or higher than, the 
commander who initiated the investigation. 518 


Inadequate Record Keeping 

One of the fundamental tenets of the laws of war is 
that full and adequate records regarding the capture 
and treatment of detainees must be kept; 518 a host of 
Department of Defense and Army regulations codify 
this requirement. 520 Yet in more than a dozen cases, 
these regulations were not followed, and investigations 
into most of these detainee deaths appear to have 
been undermined as a result. 521 

The Army's medical record-keeping was particularly 
poor, with detainees’ medical records often left 
incomplete or entirely missing. Thus, although Army 
investigations found that fourteen detainees died of 
natural causes because of pre-existing conditions, 522 at 
least five case files do not include records document- 
ing these conditions. 523 In some instances, this appears 
to have been an administrative oversight by criminal 
investigators who may not have requested records. 524 
In others, however, there were simply no medical 
records to be found. For example, although it was 
policy at Iraq’s Camp Warhorse that a record of a 
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detainee’s intake medical screening be attached to his 
detainee file, the officer who investigated Hassan 
Ahmed’s death found that there was “no documenta- 
tion of a medical screening ... in his file.” 625 This was 
also certainly the case in the deaths of at least two 
“ghost” detainees 626 killed in American custody - 
prisoners whose names were unlawfully kept off the 
prison’s rolls in an effort to keep the International 
Committee of the Red Cross from knowing about 
them. 527 It was also at times a matter of policy. For 
example, until mid-August 2004, at Camp Warhorse, 
no records had been kept of “sick call” treatment given 
to detainees. 628 The administrative officer who investi- 
gated the death of an unidentified detainee at that 
facility recommended that “[a]ll medical information 
and encounters... [be] documented,” because such 
record keeping was “standard of care throughout the 
world.” 528 

For criminal investigators, the absence of medical 
records can be pivotal. Inadequate records kept in the 
cases of Hadi Abdul Hussain Hasson al-Zubaidy and 
Jassim Al-Obodi made determining the cause of death 
impossible. 530 Without basic records, there was no 
basis in either of these cases to determine or substan- 
tiate the cause of death, let alone seek any 
accountability for it. 


Medical Records 

The Army Surgeon General's April 2005 Report on Detainee 
Medical Operations in Iraq, Afghanistan, and Cuba found 
"wide variability in medical records generation at level I and II 
[non-hospital] facilities. In some cases, no records were 

generated In others cases, care was documented on 

Field Medical Cards . . only" 531 Further, "[m]edical care, 
including screenings, at or near the time of interrogation, was 
neither consistently documented nor consistently included in 
detainee medical records." 532 Notable among omissions from 
detainees’ records, medical personnel “did not consistently 
nor uniformly document [actual or suspected detainee] abuse 
in the medical record," and the Surgeon General's investigat- 
ing team "discovered no DoD, Army, or theater policies 
requiring that actual or suspected abuse be documented in a 
detainee’s medical records." 533 Even if those policies existed, 
they may not have been followed because "less than 3% of 
medical personnel surveyed from the AC [active component] 
and 7% from the RC [reserve component] . . . reported 
receiving training on detainee medical records.” 53 ’ 1 
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V. Failure of Accountability 

Command is a sacred trust The legal and moral responsibilities of commanders exceed those 
of any other leader of similar position or authority. . . . Our society and the institution look to 
commanders to make sure that missions succeed, that people receive the proper training and 
care, that values survive. On the one hand, the nation grants commanders special authority to 
be good stewards of its most precious resource s: freedom and people On the other hand, 
those citizens serving in the Army also trust their commanders to lead them well. 

U S. Department of the Army Field Manual on Leadership 22-1 00 


There are surprisingly few detainee death cases in 
which anyone has been identified as responsible; there 
are fewer still in which someone accused of wrongdo- 
ing has been punished. Of the 34 homicide cases 
surveyed in this report, 635 investigators recommended 
criminal charges in fewer than two thirds, 536 and 
charges were actually brought in less than half. 537 In the 
end, we know of only 12 detainee deaths that have 
resulted in punishment of any kind for any individual. 536 
The punishments in eight of the 12 cases appear 
strikingly lenient. 539 Critically, only half of the cases of 
detainees tortured to death have resulted in punish- 
ment; the steepest sentence for anyone implicated in a 
torture-related death has been five months in jail. 560 

While it is difficult to assess the systemic adequacy of 
punishment when the deliberations of juries and 
commanders remain largely unknown, two things are 
clear: (1) command has played a key role in undermin- 
ing chances for full accountability, and (2) investigative 
and evidentiary failures have limited accountability up 
and down the chain of command. 


The Role of Command 

Command failures to provide clear guidance and lawful 
instruction on interrogation and detention rules appear 
to have played a role in limiting accountability, espe- 
cially in cases involving torture. Punishments for 
torture-related deaths have been much less severe 
than punishments meted out for homicides involving, 
for example, a wrongful shooting. In part, evidence of 
command’s responsibility in the torture cases may have 
caused military juries or judges to award lenient 
sentences or accept lesser pleas for lower ranking 
troops; if troops received guidance that appeared to 
justify (or turn a blind eye to) harsh or torturous 
treatment, or if they received no guidance, it could 
seem unfair to hold them solely or fully accountable for 
a death. 

Indeed, inadequate or unlawful guidance has been 
raised as an issue in at least four detainees’ deaths. 541 
For example: 

• In court martial proceedings against Chief Warrant 
Officer Lewis Welshofer, for the murder of Iraqi 
detainee General Abed Hamed Mowhoush, Wel- 
shofer claimed that he was “not at all" trained for 
the interrogation of captured detainees. 542 He un- 
derstood he was authorized to force Mowhoush 
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into a sleeping bag based in part on a memoran- 
dum from General Ricardo Sanchez, the highest- 
ranking military official in Iraq at the time. 543 In that 
memorandum, General Sanchez authorized harsh 
interrogation techniques, including sleep and envi- 
ronmental manipulation, the use of aggressive 
dogs, and stress positions - even as Sanchez ac- 
knowledged that other countries might view these 
techniques as inconsistent with the Geneva Con- 
ventions. 544 That memorandum was the only in- 
theater guidance Welshofer testified he received. 545 
The use of the sleeping bag technique was also 
authorized by Welshofer’s Company Commander, 
Major Jessica Voss. 546 Welshofer was charged with 
murder but found guilty of negligent homicide, for 
which he received a reprimand, a $6,000 fine, and 
confinement to his home, base, or place of worship 
for 60 days. 647 Voss was not criminally charged. 

• Lieutenant Colonel Thomas J. Berg, the Army 
judge who oversaw a pretrial inquiry in the death of 
two Afghan detainees Dilawar and Habibullah, 
noted that the Military Police Company responsible 
for detainees at the Bagram detention facility had 
not been adequately trained before deployment for 
its mission; Berg recommended that charges be 
dropped against the accused officer, Captain 
Christopher M. Beiring. 648 

♦ An administrative investigation into the death of 
Iraqi Obeed Hethere Radad, shot to death in his 
detention cell by Army Specialist Juba Martino- 
Poole, found that Martino-Poole violated the 
Army’s use of force policy. 549 The investigation also 
found that there were no written standard operating 
procedures and that there was inadequate clarity 
on the use of force with regard to detainee opera- 
tions at the base. 550 Martino-Poole was discharged 
by his commander before a criminal investigation 
could be completed; the investigation ultimately 
found probable cause to charge him with murder. 55 ' 

Authorization and training are also at issue in cases 
implicating the CIA. Recently, the judge in a federal 
criminal case against CIA contractor David Passaro 
ruled that Passaro can present evidence that he was 
following orders in his interrogation of Abdul Wali, an 
Afghan detainee. 562 The government alleges that in the 
two days before Wali died, Passaro beat Wali with his 
fists and a flashlight. 553 As of February 2006, the case is 
proceeding toward trial. 


Of all Deaths, Only 12 Have Resulted in Punishment 


Punishment 

& Defense 

Deaths involving 
torture (four) 554 

Deaths 
not involving 
torture (eight) 555 

People charged with any 
offense related to these 

deaths- 

28 557 

25 »e 

People who received 
any kind of punishment 

20 553 

15 560 

Highest rank punished 
for a death 

Major 561 

Major 562 

Convictions with jail time 

4** 

6 564 

Defendants asserting at 
court-martial their lack of 
training or that actions 
were authorized as a 

defense. 

6 MS 

■|50® 

Highest punishment 

5 months in prison 
and a bad-conduct 
discharge 567 

25 years 
in prison 508 

Lowest punishment 

Reprimand 569 

Reprimand 670 


Who was charged? 

Deaths involving 
torture 

Deaths not 
involving torture 

Officers charged 

6 571 

9 s72 

Officers punished 

5 573 

6 574 

Enlisted personnel 
charged 

21 57 S 

16 s76 

Enlisted personnel 
punished 

15 577 

9 578 

Civilian contractors 
charged 

,|S79 

0 

Civilian contractors 
punished 

0 (trial pending) 

0 


In addition to the failure to provide clear guidance, 
commanders have in some cases exercised their 
discretion to lessen the punishment subordinates are 
given following investigations in which troops are found 
responsible for wrongdoing. 

• In the case of Mohammed Sayari, an Afghan 
allegedly shot to death by U.S. Special Forces, 
criminal investigators found probable cause to rec- 
ommend charges of conspiracy and murder 
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against four members of the Special Forces unit 
and dereliction of duty charges against three of the 
four. 580 Among these, investigators recommended a 
captain be charged with murder, conspiracy, dere- 
liction of duty, and obstruction of justice (likely 
because the captain ordered a subordinate to de- 
stroy evidence). 581 Criminal investigators also 
recommended that a fifth, a chief warrant officer, 
be charged as an accessory after the fact. 582 Yet 
the commander of the 2/3 Special Forces Group, 
based in Fort Bragg, decided not to pursue any of 
the recommended charges in a court martial. 683 
Instead, the captain was given only received a writ- 
ten reprimand for destruction of evidence; charges 
against other Special Forces soldiers were 
dropped. 58 * The reasoning behind the commander’s 
decisions is unknown. 

After their subordinates ordered two Iraqis to jump 
into the Tigris River, resulting in the death of one, 
Zaidoun Hassoun, three Army commanders failed 
to inform criminal investigators of the incident. 585 
The commanders - Lt. Col. Nathan Sassaman, the 
battalion commander, Captain Matthew Cunning- 
ham, a company commander, and Major Robert 
Gwinner, the deputy battalion commander - alleg- 
edly ordered subordinates to deny the incident 
occurred, to resist cooperation with criminal inves- 
tigators, 586 and they “coachfedj" their soldiers on 
what to say to investigators. 387 The three later ob- 
tained grants of immunity from prosecution, and 
admitted at their subordinates' trial that their sub- 
ordinates had forced Hassoun to jump into the 
Tigris. 688 Sassaman, Cunningham and Gwinner 
received reprimands for obstruction of justice but 
were not relieved of their command. 569 Four of their 
subordinates were charged in connection with 
Hassoun’s death, two were acquitted of man- 
slaughter but received punishment for assault, 590 
and two others received non-judicial punishment, 
details of which have not been disclosed. 59 ’ The 
highest punishment any of the four junior soldiers 
received was six months imprisonment, reduction 
in rank, and a fine of $2, 004. 592 

By the time criminal investigators completed their 
work and found cause to charge Army Specialist 
Juba Martino-Poole with murder in the death of 
Iraqi Obeed Hethere Radad, Martino-Poole’s com- 
mander, Major General Raymond T. Odierno, had 
already given Martino-Poole a discharge. 593 
Martino-Poole did not, therefore, have to face the 
possible harsher punishment of a criminal proceed- 
ing. The reasons for Major General Odierno’s 
decision are unknown. 


Perhaps most significant, commanders themselves 
continue to escape accountability almost entirely. 

Again, this has been particularly striking in torture- 
related deaths, where command guidance and policy 
have been directly implicated; in these cases, enlisted 
personnel have been punished at a rate three times 
greater than those in command. 

Both U.S. and international law provide that command- 
ers are responsible for the acts of their subordinates; 
this law of command responsibility was discussed in 
detail by the U.S. Supreme Court since in a landmark 
case following World War II. 591 Commanders are liable 
for the acts of their subordinates in the chain of 
command if commanders: (1) exercised effective 
control over those subordinates; (2) knew or had 
reason to know of their subordinates’ unlawful conduct; 
and (3) despite that knowledge, failed to take reason- 
able and necessary measures to prevent their 
subordinates’ conduct. 595 

Despite this longstanding rule, no civilian official or 
officer above the rank of major responsible for interro- 
gation and detention policies or practices has been 
charged in connection with any death of a detainee in 
U.S. custody, including the deaths of detainees by 
torture or abuse. Consider these examples. 

♦ Only 28% of the individuals charged in connection 
with a death in custody and 31% of those who re- 
ceived any kind of punishment are officers; the 
majority of those charged and punished are non- 
commissioned personnel. 

♦ The highest ranking officer to be held responsible 
for detainee death is a Major: Major Clarke Paulus 
was convicted of dereliction of duty and maltreat- 
ment for ordering a subordinate to drag Iraqi 
detainee Hatab by the neck, and for allowing Hatab 
to remain unmonitored for hours in the blazing Iraqi 
sun; he was discharged but received no prison 
time. 596 Major Jessica Voss received a reprimand 
for her failure to provide adequate supervision in 
the death of Iraqi General Mowhoush; she was not 
charged in the death. 597 

♦ Lt. Col. Nathan Sassaman, Captain Matthew 
Cunningham, and Major Robert Gwinner, the three 
commanders who attempted to cover up Iraqi de- 
tainee Hassoun’s death and who instructed their 
subordinates not to cooperate with investigators, 
were not punished in connection with the death. 
They received only reprimands for obstruction of 
justice. 598 
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Captain Carolyn Wood was the commander in 
charge of the 519th Military Intelligence Battalion, 
members of which were involved in the killing of 
Afghan detainees Habibullah and Dilawar. Within 
weeks of those killings, Wood was awarded the 
first of two Bronze Star medals for “exceptionally 
meritorious service.” 599 She was subsequently as- 
signed to the Army’s Intelligence Center in Fort 
Huachuca, Arizona. 600 Human Rights First sought 
to verify whether Captain Wood was an instructor 
for new interrogators but was told by a Fort Hua- 
chuca representative that the information could not 
be disclosed. 001 

No action has been taken to discipline or otherwise 
hold accountable Colonel David A. Teeples, com- 
mander of the 3rd Armored Cavalry, on whose 
watch two senior members of the Iraqi military, 
General Mowhoush and Lieutenant Colonel 
Jameel, died of abuse. 602 

Lt. Gen. Ricardo S. Sanchez, U.S. Army Com- 
mander of the Coalition Joint Task Force in Iraq in 
2003 and 2004, who authorized the use of sleep 
and environmental manipulation, aggressive dogs, 
and stress positions against detainees, 803 was pro- 
moted to head the Army’s V Corps in Europe. 604 
Chief Warrant Officer Welshofer pointed to one of 
Sanchez's memoranda as a basis for his belief that 
he could use a sleeping bag technique that lead to 
the death of Iraqi General Mowhoush. 605 General 
Sanchez recently indicated plans to retire early. 808 

In 2005, three members of the 82nd Airborne 
Division came forward to describe abuse of detain- 
ees by members of their Division in both 
Afghanistan and Iraq; they specifically described 
systematic and recurrent torture and other abuse of 
Iraqi detainees from September 2003 to April 2004, 
during their deployment. 607 Major General Charles 
H. Swannack, Commander of the 82 nd Airborne, 
has not been held accountable for the acts of his 
subordinates. 608 


Failures of Investigation and Evidence 

As the case stories reviewed in this report make clear, 
repeated failures to adequately investigate, document, 
or pursue cases in the face of allegations of wrongdo- 
ing or abuse have been central contributing factors in 
creating the accountability gap. While a few non- 
torture-related homicides have resulted in stiff sen- 
tences, 600 more have led to no punishment at all, or to 
sentences that seem strikingly lenient compared to the 
severity of the offense. 

Examples of cases in which investigative failures or a 
lack of action have undermined accountability include: 

• In the death of Hatab, key evidence (the detainee’s 
body) was destroyed, and partly as a result, 
charges of negligent homicide against a soldier 
could not be supported and were reduced to as- 
sault and battery. 810 

• In a prosecution against an officer for the deaths of 
Habibullah and Dilawar, the hearing officer in an 
article 32 proceeding (analogous to a grand jury 
proceeding) criticized the prosecution in part for not 
presenting sufficient evidence to support their 
charges before recommending that the case be 
dismissed. 611 

• Mohammad Munim al-lzmerly, a 65-year-old Iraqi 
chemist who died in January 2004, was found by 
the Director of Baghdad Hospital’s Department of 
Forensics, Dr. Faik Amin Baker, to have “died from 
a massive blow to the head" 612 The investigation 
into al-lzmerly’s death was re-opened after press 
attention, and, two years since his death, remains 
pending. 013 

• The Army autopsy of the death of Dilar Dababa, 
reviewed by Human Rights First, describes a num- 
ber of injuries in detail, indicating he was the 
recipient of numerous beatings. 614 Dababa’s body 
was covered with at least 22 bruises, 615 and at least 
50 abrasions, 616 with his head and neck suffering 
the most significant harm, resulting in hemorrhag- 
ing throughout his brain. 617 Dababa died in June 
2003. Since then, there has been no documenta- 
tion of the outcome of the investigation into his 
death or of charges being brought against those 
responsible. 818 


• Fashad Mohammed died in April 2004. 610 Accord- 
ing to the Army Medical Examiner’s autopsy report, 
“he was hooded, sleep deprived, and subjected to 
hot and cold environmental conditions, including 
the use of cold water on his body and hood.” 620 The 
report found multiple abrasions and contusions, 021 
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and although the cause of death was listed as un- 
determined, the report explicitly did not rule out 
asphyxia “from various means” as a possible con- 
tributing factor . 622 It does not appear that any 
murder or manslaughter charges were brought as 
a result of Mohammed's death. Although three 
Navy SEALS have been charged with assault and 
other lesser charges, the status of the charges has 
not been publicly disclosed . 623 

In addition to highlighting other systemic defects, 
investigative and evidentiary lapses themselves raise 
concerns about command’s failure to police the rules 
governing how crimes should be investigated and 
evidence maintained. At all stages in the investigation 
of deaths or other abuses, from investigation to (if 
justified) prosecution and punishment, command has 
significant work to do - work that to date has gone too 
often undone. 
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VI. The Path Ahead 


/ was part of a three-man Army JAG officer team sent by the Judge Advocate General's School 
in Charlottesville, at the time of the Vietnam War, to lecture on our obligations under the Ge- 
neva Conventions. The interest shown in Geneva’s requirements by our toughest fighters, and 
their perceptive questions, was a revelation to me. That is because they wanted to know that 
they were doing the right thing. I am sure that our fighting men and women still do .... If we do 
not yet understand what has been lost by disregarding these rules, at least it is beginning to 
permeate the collective understanding that by failing to live up to them we are placing our own 
people in constant danger of retaliation. At the same time . of course, we are helping a deter- 
mined enemy to recruit more volunteers against us. 

William S. Shepard, U.S. Army Reserve, Judge Advocate General’s Corps (Ret.) 

Interview with Human Rights First, November 9, 2005 


Addressing the accountability gap documented in this 
report is critical both in the interest of justice and also 
as a matter of national security for the United States. 
The fear and suspicion that abusive interrogation and 
detention practices have engendered among Muslim 
populations have undermined U.S. efforts to gather 
intelligence, and to fight virulent insurgencies now 
underway. The persistent lack of clarity on the rules 
governing detainee interrogation and detention has 
exposed front-line soldiers to needless risk, and 
increased the threat of harm for all U.S. officials 
overseas. And the secrecy that still permeates the 
system - including information about investigations, 
prosecutions, and steps toward accountability - raises 
the likelihood that torture and abuse will continue. 

Human Rights First urges the United States to develop 
and implement a zero-tolerance policy for commanders 
who fail to provide clear guidance to their subordinates, 
and who allow unlawful conduct to persist on their 
watch. The key elements of such a policy include the 
following. 

• The President should move immediately to fully 
implement the ban on cruel, inhuman and degrad- 
ing treatment passed overwhelmingly by the U.S. 


Congress and signed into law on December 30, 
2005. Full implementation requires first and fore- 
most that the President clarify his commitment to 
abide by the ban. 

• The President should instruct all relevant military 
and intelligence agencies involved in detention and 
interrogation operations to review and revise inter- 
nal rules and legal guidance to make sure they are 
in line with the McCain statutory mandate and ex- 
isting constitutional and treaty obligations. The 
President should issue regular reminders to com- 
mand that abuse will not be tolerated, and 
commanders should regularly give troops the 
same, serious message. 

• The Defense Department, CIA and other relevant 
agencies should evaluate and update training for 
all U.S. officials engaged in human intelligence and 
detention operations to ensure they have a full 
practical understanding of the implications of the 
bans on torture and cruel, inhuman or degrading 
treatment - and the consequences of violating it. 
Personnel in each of the military and intelligence 
agencies charged with investigating crimes by U.S. 
soldiers and agents must also receive regular, high 
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quality training, so that when commanders do order 
investigations those processes are thorough and 
complete. 

• The Defense Department, CIA and other relevant 
agencies should take steps to welcome independ- 
ent oversight - by Congress and civil society - by 
immediately disclosing with specificity the status of 
all investigations into, and prosecution of cases 
concerning, detainee deaths, torture and abuse. 
Going forward, these agencies should establish a 
centralized, up-to-date, and publicly available col- 
lection of information about the status of 
investigations and prosecutions (including trial 
transcripts, documents, and evidence presented), 
and all incidents of abuse. 

• The Departments of Defense and Justice should 
move forward promptly with long-pending actions 
against those involved in cases of wrongful de- 
tainee death or abuse, and state the basis of 
decisions not to prosecute. 

• The U.S. military should make good on the 
obligation of command responsibility by develop- 
ing, in consultation with congressional, military 
justice, human rights, and other advisors, a public 
plan for holding all those who engage in wrongdo- 
ing accountable. Such a plan could include the 
implementation of a single, high-level convening 
authority across the branches of the military for 
allegations of detainee torture and abuse. The 
convening authority would: review and make deci- 
sions about whom to hold responsible; take critical 
decisions about whether and when to charge 
troops with crimes out of the hands of individual 
commanders in the field; bring uniformity, certainty, 
and more independent oversight to the process of 
discipline and punishment; and make the punish- 
ment of commanders themselves more likely. An 
accountability plan might also include, for example, 
an increase in the maximum allowable punish- 
ments for maltreatment, dereliction of duty, and 
other offenses under the Uniform Code of Military 
Justice that are applicable in cases of abuse. 
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• Congress should implement a check on officer 
promotions - such as those put in place for the 
Navy following the Tailhook scandal - by requiring 
that each branch of the military certify, for any offi- 
cer whose promotion requires Senate confirmation, 
that the officer was not involved in any case of de- 
tainee death, torture or abuse. 

• Congress should at long last establish an inde- 
pendent, bipartisan commission to review the 
scope of U.S. detention and interrogation opera- 
tions worldwide in the “war on terror.” Such a 
commission could investigate and identify the sys- 
temic causes of failures that lead to torture, abuse, 
and wrongful death, and chart a detailed and spe- 
cific path of recommendations going forward to 
make sure those mistakes never happen again. 

The “accountability gap” documented in this report is 
about more than just a failure to correct past mistakes. 

It is about how the United States is conducting deten- 
tion and interrogation operations today, and whether 
officials up and down the chain of command - and in 
every U.S. agency - recognize and answer for the 
consequences that come with breaking the law. The 
United States will not be successful at ending torture 
and abuse until it has an established system designed 
to prevent abuse before it happens, punish it when it 
does, and deter any who might think it is possible to get 
away with abuse. 
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VII. Appendices 

Appendix A Appendix C 


The Numbers 

Visual breakdown of Human Rights First’s findings. 

http://www.humanriahtsfirst.info/pdf/06217-etn-app-a- 

hrf-dic.pdf 

Appendix B 

Secretary Rumsfeld authorizes coercive 
interrogation techniques 

On December 2, 2002, Secretary of Defense Donald Rumsfeld 
personally approved a list of interrogation techniques for use on 
detainees at Guantanamo. Many of these techniques were not 
consistent with international and U.S. law and contrary to the 
established rules and military standards governing detention and 
interrogation as set forth in Army Field Manual 34-52. They 
included the use of “stress positions," 20-hour interrogations, the 
removal of clothing, the use of dogs, isolation, and sensory 
deprivation. Although approved for Guantanamo, the techniques 
were later used by subordinates in Afghanistan and Iraq Some of 
the techniques were later rescinded, and Secretary Rumsfeld 
personally approved a new list in April 2003, which still included 
dietary manipulation, sensory deprivation and “false flag” (leading 
detainees to believe that they have been transferred to a country 
that permits torture). He also made clear that harsher techniques 
could be used with his personal authorization Appendix B contains 
the December 2, 2002 authorization and list of techniques. The 
handwritten notation by Secretary Rumsfeld, on the first page, 
reads: “However, I stand for 8-10 hours a day. Why is standing 
limited to 4 hours?” 

http://www.humanrightsfirst.org/us law/etn/pdf/dod- 
memos-120202.pdf 


General Sanchez authorizes harsh interrogation 
techniques, including stress positions 

On September 10, 2003, a memo from Lt Gen. Ricardo S. 
Sanchez, then U.S. Army Commander of the Coalition Joint Task 
Force in Iraq, authorized such harsh interrogation techniques as 
sleep and environmental manipulation, the use of aggressive dogs, 
and the use of stress positions. The memo, discussed for the first 
time as evidence in the January 2006 trial of a Chief Warrant 
Officer accused of involvement in a detainee’s murder, is at 
Appendix C It underscores both the confusion in the military over 
the applicability of Geneva Convention protections in Iraq and 
commanders’ recognition that techniques could violate law: 
General Sanchez authorized harsh techniques even as he 
recognized that other countries might view them as inconsis- 
tent with the Geneva Conventions. 

http://www.humanrightsfirst.info/pdf/06124-etn-sep-10- 

sanchez-memo.pdf 
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Appendix D 

Junior officer claims use of “sleeping bag technique” 
that caused detainee death was authorized stress 
position 

Human Rights First's analysis of deaths in U.S. custody includes 
the case of Iraqi Major General Abed Hamed Mowhoush, who 
suffocated to death after two soldiers forced him inside a sleeping 
bag, wrapped him in an electric cord, sat on him, and blocked his 
airways. Chief Warrant Officer Lewis Welshofer faced a murder 
charge at court martial At an initial stage in the investigation, Chief 
Welshofer was given a letter of reprimand by his commanding 
officer, General Charles H. Swannack, commander of the 82nd 
Airborne Division. Both in a written rebuttal to Swannack's 
reprimand and as part of his defense at court martial, Chief 
Welshofer argued that he understood "the sleeping bag technique" 
was authorized by General Sanchez's September 10, 2003 memo, 
which specifically authorized the use of stress positions. Chief 
Welshofer was found guilty of negligent homicide and negligent 
dereliction of duty, and received punishment of a reprimand, a 
$6,000 fine, and movement restricted to his home, base, and place 
of worship. Appendix D contains Chief Welshofer's rebuttal to his 
reprimand. The handwritten notation at the top, from his 
superior officer, General Swannack, reads: “Death was from 
asphyxiation! I expect better adherence to standards 
in the future!” 

http://www.humanriahtsfirst.info/pdf/mem- 

dic021104.pdf 


Appendix E 

Record keeping failure means cause of death 
may never be known 

Among the investigation flaws identified in Human Rights First's 
review of deaths in U.S. custody are military investigators' belated 
efforts to find out what happened to some detainees whose deaths 
were never reported and whose cases simply slipped through the 
cracks. Hadi Abdul Hussain Hasson al-Zubaidy (Hasson) is one of 
those cases. Appendix E is an extract from the Army’s October 
2004 investigation report into Mr Hasson’s death. As it describes, 
the Army's eventual efforts to find out what happened to Mr. 

Hasson went nowhere because U.S. record-keeping about 
detainees was so poor According to a U.S. Mortuary Affairs officer: 
“the documentation on deceased Detainees was very 
limited ... the majority of the time prior to earlier this year 
[2004], when the Mortuary received the remains of a deceased 
Detainee they would only know that the deceased was a 
detainee, and would not have any other info on the remains, so 
they would have a list of the remains as unknown John Doe.” 
http://www.humanriqhtsfirst.info/pdf/06216-etn-dic-app- 

e. pdf 

Appendix F 

Army recommendation to lessen perception 
of cover up 

Abu Malik Kenami died after he was subjected to extreme exercise 
- made to stand up, then sit down, over and over again - then 
cuffed, hooded and returned to a crowded cell. The investigation 
into his death is an example of other flaws Human Rights First 
identified investigators failed to conduct interviews of critical 
witnesses and did not gather and maintain physical evidence. The 
Army's own subsequent review of the investigation into Mr. 

Kenami's death found "it was weak in Thoroughness and Timeli- 
ness.” Appendix F contains two excerpts from the Kenami 
investigation records The first is the Army's review of the initial 
criminal investigation, and lists that investigation’s inadequacies. 
The second is an excerpt from the Army’s administrative 
investigation, which recommends that an Iraqi physician be 
brought in to treat detainees because, among other benefits, 
“[i]t would [also] decrease the perception of our involvement 
or cover-up in events like these.” 

http://www.humanriahtsfirst.info/pdf/Q6216-etn-dic-app- 

f. pdf 
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Appendix G 

No criminal investigation: shooting death of allegedly 
elderly and disabled man 

Among the deaths for which the official cause is unknown but which 
Human Rights First identifies as a possible homicide is an unnamed 
man, killed in Balad, Iraq, on January 3, 2004. The only publicly- 
available record of his death is in Appendix F, in which his family's 
claim for compensation is considered by U.S. forces - and denied. 
Human Rights First found no indication that the man’s death was 
criminally investigated and has requested that information from the 
Department of Defense. According to Appendix G, U.S. forces 
allege that the man, whom they describe as a suspected insurgent, 
reached for a pistol while detained during a raid on his home. On 
the second page of Appendix G is what the Army document 
describes as a "verbatim transcription" of the man's family's claims. 
The family asserted that their father was shot without cause and 
attach medical records to support their assertion that the father 
“was [a] physically disabled retired old man, walking only 
through the aid of crutches due [to] peripheral neuropathy and 
muscular atrophy caused by long standing disease of Diabetes 
Mellitus and hypertension . . 

http://www.humanrightsfirst.info/pdf/06216-etn-dic-app- 

g.pdf 


Appendix H 

List of Fluman Rights First Freedom of Information Act 
Requests 

Lists the Freedom of Information Act requests Human Rights First 
has filed in connection with deaths in U.S. custody. 
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Appendix A - G (pages 47 - 98) are available online and in the printed version. 
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Appendix H 

Human Rights First’s Freedom of Information Act Requests Relating to Deaths in Custody 


1 . June 1 1 , 2004, Request to the U.S. Army Crime 
Records Center [OID] for all records and reports of 
criminal investigations by the Army Criminal Inves- 
tigation Command of possible misconduct against 
detainees in Iraq and Afghanistan since January 
2002 . 

2. June 1 1 , 2004, Request to the Central Intelligence 
Agency for all records concerning investigations by 
the Office of the Inspector General of the Central 
Intelligence Agency of deaths of three detainees in 
Iraq and Afghanistan in 2003 - Manadel al-Jamadi, 
Abid Hamid Mowhoush, and Abdul Wali. 

3. June 1 8, 2004, Request to the Department of 
Justice for all records concerning the Department 
of Justice's criminal investigation of alleged homi- 
cide of a detainee in Iraq or Afghanistan by a 
contractor employed by the Central Intelligence 
Agency. 

4. July 20, 2005, Request to the U.S. Army Crime 
Records Center [CID] for all records relating to the 
Army Criminal Investigation Command (CID) inves- 
tigation into the death of Sher Mohammed Khan. 

5. July 21 , 2005, Request to the U.S. Army Crime 
Records Center [CID] for all records relating to an 
Army Criminal Investigation Command (CID) inves- 
tigation with sequence number 001 1-04-CID469- 
79630 (drowning death of Zaidoun Hassoun). 

6. July 21 , 2005, Request to NCIS Headquarters for 
all documents related to the Naval Criminal Inves- 
tigative Service (NCIS) investigation into the death 
of Nagem Sadoon Hatab. 

7. July 21 , 2005, Request to the 5th Special Forces 
Group for all documents related to the Com- 
mander’s Inquiry conducted, pursuant to AR 15-6, 


into the death of Sajid Kadhim Bori al-Bawi on May 
17 th , 2004, in Baghdad, Iraq. 

8. July 21 , 2005, Request to the U.S. Army Medical 
Command for all medical records pertaining to the 
care of Sher Mohammed Khan, including his au- 
topsy. 

9. July 21 , 2005, Request to the 4 th Infantry Division 
for all records relating to the Commander’s Inquiry 
conducted pursuant to AR 1 5-6 to investigate the 
shooting death of Obeed Hethere Radad. 

10. July 22, 2005, Request to NCIS Headquarters for 
all documents relating to the Naval Criminal Inves- 
tigative Service (NCIS) investigation into the 
deaths of Hamaady Kareem and Tahah Ahmead 
Hanjil. 

11. July 22, 2005, Request to the U.S. Army Crime 
Records Center [CID] for all records relating to an 
Army Criminal Investigation Command (CID) inves- 
tigation into the death of Lt. Col. Abdul Jameel. 

12. July 22, 2005, Request to Marine Corps Base 
Camp Lejeune for investigation reports and sup- 
porting or otherwise related materials for all 
commander's inquiries commenced on or after 
January 1 , 2002 within the 2nd Battalion of the 2nd 
Marine Regiment regarding incidents occurring 
outside the territorial United States and involving 
bodily injury or death. 

13. July 22, 2005, Request to Marine Corps Base 
Camp Pendleton for investigation reports and sup- 
porting or otherwise related materials for all 
commander’s inquiries investigations commenced 
on or after January 1 , 2002 within the 3rd Battalion 
of the 1st Marine Regiment regarding incidents 
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occurring outside the territorial United States and 
involving bodily injury or death. 

1 4. July 22, 2005, Request to the 301 st Military Police 
for investigation reports and supporting or other- 
wise related materials for all Army Regulation 1 5-6 
investigations commenced on or after January 1 , 
2002 within the 301st Military Police regarding inci- 
dents occurring outside the territorial United States 
and involving bodily injury or death. 

15. July 22, 2005, Request to the 5th Special Forces 
Group for investigation reports and supporting or 
otherwise related materials for all Army Regulation 

1 5-6 investigations commenced on or after January 
1 , 2002 within 5th Special Forces Group regarding 
incidents occurring outside the territorial United 
States and involving bodily injury or death. 

1 6. July 22, 2005, Request to the 4 th Infantry Division 
for investigation reports and supporting or other- 
wise related materials for all Army Regulation 1 5-6 
investigations commenced on or after January 1 , 
2002 within the 1/8th Infantry Battalion of the 3rd 
Brigade of the 4th Infantry Division regarding inci- 
dents occurring outside the territorial United States 
and involving bodily injury or death. 

17. July 22, 2005, Request to the 4 th Infantry Division 
for investigation reports and supporting or other- 
wise related materials for all Army Regulation 15-6 
investigations commenced on or after January 1 , 
2002 within the 4th Forward Support Battalion of 
the 4th Infantry Division regarding incidents occur- 
ring outside the territorial United States and 
involving bodily injury or death. 

18. July 22, 2005, Request to Marine Corps Base 
Camp Lejeune for investigation reports and sup- 
porting or otherwise related materials for all 
commander’s inquiries commenced on or after 
January 1 , 2002 within the 2nd Regiment Combat 
Team of the 2nd Marine Expeditionary Brigade 
regarding incidents occurring outside the territorial 
United States and involving bodily injury or death. 

19. July 22, 2005, Request to the XVIII Airborne Corps 
for investigation reports and supporting or other- 
wise related materials for all Army Regulation 15-6 
investigations commenced on or after January 1 , 
2002 within the 7th Special Forces Group regard- 
ing incidents occurring outside the territorial United 
States and involving bodily injury or death. 

20. July 22, 2005, Request to the 3rd Armored Cavalry 
Regiment for investigation reports and supporting 
or otherwise related materials for all Army Regula- 


tion 15-6 investigations commenced on or after 
January 1 , 2002 within the 3rd Armored Cavalry 
Regiment regarding incidents occurring outside the 
territorial United States and involving bodily injury 
or death. 

21 . July 22, 2005, Request to the 1st Cavalry Division 
for investigation reports and supporting or other- 
wise related materials for all Army Regulation 15-6 
investigations commenced on or after January 1 , 
2002 within the 1st Battalion of the 41st Infantry 
Regiment of the 1st Cavalry Division regarding 
incidents occurring outside the territorial United 
States and involving bodily injury or death. 

22. July 22, 2005, Request to the XVIII Airborne Corps 
for investigation reports and supporting or other- 
wise related materials for all Army Regulation 15-6 
investigations commenced on or after January 1 , 
2002 within the 51 9th Military Intelligence Battalion 
regarding incidents occurring outside the territorial 
United States and involving bodily injury or death. 

23. July 22, 2005, Request to the 20th Special Forces 
Group for investigation reports and supporting or 
otherwise related materials for all Army Regulation 
15-6 investigations commenced on or after January 
1 , 2002 within the 20th Special Forces Group re- 
garding incidents occurring outside the territorial 
United States and involving bodily injury or death. 

24. July 25, 2005, Request to NCIS Headquarters for 
all records relating to a Naval Criminal Investigative 
Service (NCIS) investigation into the death of 
Manadel al-Jamadi. 

25. July 25, 2005, Request to the U S. Army Crime 
Records Center [CID] for all records relating to an 
Army Criminal Investigation Command (CID) inves- 
tigation into the death of Manadel al-Jamadi. 

26. July 26, 2005, Request to the U.S. Army Crime 
Records Center [CID] for all records relating to an 
Army Criminal Investigation Command (CID) inves- 
tigation with sequence number 0174-04-CID259, 
an investigation into a death which occurred at an 
unknown location, probably in Iraq or Afghanistan, 
on September 13th, 2003. 

27. July 27, 2005, Request to the U.S. Army Crime 
Records Center [CID] for all records relating to an 
Army Criminal Investigation Command (CID) inves- 
tigation with sequence number 0233-04-CID789, 
an investigation into the possible death of a de- 
tainee at Abu Ghraib, Iraq, in June of 2004, as the 
result of a blood transfusion of the wrong type. 
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28. July 28, 2005, Request to the U.S. Army Crime 
Records Center [CID] for all records relating to an 
Army Criminal Investigation Command (CID) inves- 
tigation with sequence number 0537-04-CID034, 
an investigation into a death which occurred at an 
unknown location, probably in Iraq or Afghanistan, 
on December 1st, 2003. 

29. August 1 , 2005, Request to the U.S. Army Crime 
Records Center [CID] for all records relating to an 
Army Criminal Investigation Command (CID) inves- 
tigation into the killing of Naser Ismail. 

30. August 2, 2005, Request to the U.S. Army Crime 
Records Center [CID] for all records relating to an 
Army Criminal Investigation Command (CID) inves- 
tigation into the killing of Jamal Naseer. 

31 . August 3, 2005, Request to the U.S. Army Crime 
Records Center [CID] for all records relating to an 
Army Criminal Investigation Command (CID) inves- 
tigation with sequence number 0239-04-CID259, 
an investigation into a death which occurred at 
Camp Bucca, Iraq, on an unknown date. 


32. August 5, 2005, Request to the U.S. Army Crime 
Records Center [CID] for all records relating to an 
Army Criminal Investigation Command (CID) inves- 
tigation with sequence number 0326-04-CID056, 
an investigation into a death which occurred at an 
unknown location, probably in Iraq or Afghanistan, 
on an unknown date. 

33. August 8, 2005, Request to the U.S. Army Crime 
Records Center [CID] for all records relating to an 
Army Criminal Investigation Command (CID) inves- 
tigation with sequence number 0035-03-CID259- 
61144, an investigation into the death of an Iraqi 
Army Private. 

34. August 1 0, 2005, Request to the Department of 
Defense for all records relating to the detention, 
treatment, and transfer of Hadi Abdul Hussain 
Hasson al-Zubaidy, an Iraqi citizen, treated aboard 
the USNS Comfort in 2003. 
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VIII. Endnotes 


1 Human Rights First Telephone Interview with Hossam Mowhoush, son of Iraqi Maj. Gen. Abed Hamed Mowhoush (Sept. 22, 2005) 
(transcription on file with Human Rights First). 

2 The total number of deaths in custody analyzed by Human Rights First is 98. See research compilation on file with Human Rights First, 
based on documents released under the Freedom of Information Act, press reports, and Human Rights First interviews (“DIC Table"). 
Unless otherwise specified, supporting citations in footnotes to a detainee's last name refer to the entries concerning that detainee's death 
in the DIC Table, which is available upon request from Human Rights First. The DIC Table is organized chronologically by date of death. 

In a number of instances, the name of a detainee is not known, although the date and location of death is; such detainees have been 
sequentially numbered (Unknown 1 , Unknown 2, etc.), based on date of death and are referred to in this Report by the sequential number. 
This Report focuses on deaths that implicate interrogation or detention policy or practice and Human Rights First includes in its count of 98 
deaths any death caused by one or more members of the U.S. Armed Forces or other official U.S. governmental agency while the person 
was under U S. control, including a death at a detainee’s home, a death during an alleged escape attempt, and death at the point of 
capture but after a person's surrender. The 98 deaths also include ten deaths about which only minimal information, such as name or a 
date of death is publicly available, and for which there is no publicly available information on cause or circumstances of death. For the 
purposes of this Report, Human Rights First has not included in its analysis deaths in situations where U.S. custody is open to question 
(including deaths allegedly caused at check-point stops where circumstances of the stop or surrender are unclear), or deaths allegedly 
caused at a later point in time by injuries sustained during combat (including alleged "mercy” killings). 

The total number of deaths Human Rights First counts is 1 41 ; this number includes 38 detainees who died when their detention facilities 
were struck by mortar attacks, and five deaths of detainees killed in U.S. custody by other detainees While these latter 43 deaths are of 
concern - and appear to be in part a reflection of poor operational decisions, noted by former Defense Secretary James Schlesinger, to 
house detainees in areas of active danger - they were not a function of interrogation or detention policy or practice. See FINAL REPORT 
OF THE INDEP. PANEL TO REVIEW DOD DETENTION OPERATIONS, Aug. 2004, at 63, 77. 

3 We use the same definition of “homicide’’ as the Army's Criminal Investigation Division: "Death resulting from the intentional (explicit or 
implied) or grossly reckless behavior of another person or persons." As the Army itself points out, this definition is different from murder, 
which, like manslaughter, is a legal term that requires a judge or jury to find that the intent behind the death had a degree of malicious- 
ness. Dep’t of the Army, Criminal Investigation Division, Frequently Asked Questions, http://www.cid.army.mil/laqs.htm (accessed Feb. 3, 
2006) (citing to Title 18, U.S. Code definition of “Murder” as "the unlawful killing of a human being with malice aforethought ”). See DIC 
Table: There are 20 homicides in which investigators found unjustified homicide or in which there were prosecutions for a death and 14 
that investigators found justifiable. The 20 unjustified homicides are: Sayari (criminal investigators found probable cause for conspiracy to 
murder); Dilawar and Habibullah (probable cause for crimes ranging from involuntary manslaughter to lying to investigators); Unknown 2 
(murder charge); Hatab (charges initially brought included voluntary manslaughter; commanders later dropped the charge), Wali (federal 
criminal assault charges in connection with death); Radad (criminal investigators found probable cause for murder); F. Mohammed 
(prosecutors brought charges including assault with intent to cause death); al-Jamadi (pathologist ruled case a homicide; court martial for 
assault and battery); Mowhoush (court martial brought on murder charge); Hassoun (two soldiers charged with manslaughter, one other 
charged with involuntary manslaughter); Ismail (soldier charged with murder, but acquitted); Jameel (criminal investigators recommended 
charges including negligent homicide); Kadir (manslaughter conviction); Kareem and Hanjil (criminal investigators recommended, and 
commanders considered but ultimately dropped, murder charges); Unknowns 18 and 19 (two soldiers court-martialed for murders, 
received 25 and 5 years in jail, respectively); T. Ahmed (soldier guilty of murder); Unknown 22 (soldier charged with murder) The 14 
deaths found by the military to be justified homicides are: al-Haddii; Jabar; A. Hassan; Unknown 7; Sayar; Salman; Shalaan; Thawin; Amir; 
Farhan; K Mahmood; al-Bawi; Ghafarand Habib 

4 See 18 U.S.C. §2340 (1998) (“'torture’ means an act committed by a person acting under the color of law specifically intended to inflict 
severe physical or mental pain or suffering (other than pain or suffering incidental to lawful sanctions) upon another person within his 
custody or physical control”). See DIC Table: The detainees tortured to death are: Habibullah; Dilawar; Naseer; Abdul Wali; Unknown 1 
(detainee killed at the “Salt Pit" facility in Afghanistan); al-Jamadi; Mowhoush; and, Jameel In addition, the publicly-available evidence and 
circumstances surrounding the deaths of Dababa, F. Mohammed, Hatab and al-lzmerly raise concerns that they may also have been 
subjected to torture. 
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5 Dep't of the Army, CID, CID Report of Investigation - Initial/Final SSI - 0037-04-CID201-54050 (Nov. 1 6, 2004), available at 
http://www.aclu.org/torturefoia/released/042105/9290_9388.pdf, at 68-69 (accessed Feb. 3. 2006). Throughout this Report, page number 
citations for PDF files of records released by the military and other government agencies refer to the physical number of pages in the Fles 
and may not correspond to agency-assigned page number stamps. 

6 Human Rights First Telephone Interview with Mohammed Mowhoush, son of Iraqi Major General Abed Hamed Mowhoush (Nov 9, 2005) 
(transcription on file with Human Rights First). 

7 Josh White, Documents Tell of Brutal Improvisation by GIs, Wash. Post, Aug. 3, 2005, at A1 [hereinafter White, Brutal Improvisation ]. 

8 Monte Morin and Alissa Rubin, Abuse Suspected in Iraqi General's Death. L.A. Times. May 23. 2004, at A9; GlobalSecurity.org, Iraq 
Facilities, FOB Tiger, Al Qaim, available at http://www.globalsecurity.org/military/world/iraq/al-qaim.htm (accessed Feb. 3, 2006). 

9 GlobalSecurity.org, Iraq Facilities, FOB Tiger, Al Qaim, available at http://www.globalsecurity.org/military/world/iraq/al-qaim.htm 
(accessed Feb. 3, 2006). 

10 Human Rights First notes from observation ofWelshofercourl martial, Day Four, Jan. 20, 2006, available at 
http://www.humanrightsfirst.org/us_law/etn/trial/welshofer-012006d .asp (accessed Feb. 3, 2006); Eric Schmitt, Army Interrogator Is 
Convicted of Negligent Homicide in 2003 Death of Iraqi General. NY Times. Jan. 23, 2006, at Al 6 

11 Human Rights First notes from observation of Welshofer court martial, Welshofer In His Own Words, Jan. 20, 2006 (on file with Human 
Rights First), excerpts available at http://www.humanrightsfirst.org/us_law/etn/trial/welshofer-012006d asp (accessed Feb. 3. 2006). 

12 Id. 

13 Id:, Josh White, U.S. Army Officer Convicted in Death Of Iraqi Detainee. Wash. Post. Jan. 23, 2006. at A2. 

14 Human Rights First notes from observation of Welshofer court martial, Welshofer In His Own Words, Jan. 20, 2006 (on file with Human 
Rights First), excerpts available at http://www.humanrightsfirst.org/us_law/etn/trial/welshofer-012006d asp (accessed Feb. 3, 2006). 

15 While the Administration had issued guidance stating that the Geneva Conventions would apply in Iraq (Department of Defense News 
Release, Briefing on Geneva Convention, EPWs and War Crimes, (Apr. 7, 2003), available at, 

http://www.defenselink.mil/tran9cripts/2003/t04072003_t407genv.html (accessed Feb. 3, 2006)), this guidance conflicted with other public 
statements. Secretary of Defense Donald Rumsfeld said, "technically unlawful combatants do not have any rights under the Geneva 
Conventions." Dep't of Defense News Briefing, Secretary of Defense Donald Rumsfeld and Joint Chiefs of Staff Chairman General 
Richard Myers (Jan. 1 1 , 2002), available at http://www.defenselink.mil/transcripts/2002/t01 1 1 2002J01 1 1 sd.html (accessed Feb. 3, 2005); 
See also Human Rights First, ENDING SECRET DETENTIONS, (June 2004) at 11-12. available at 

http://www.humanrightsfirst.org/us_law/PDF/EndingSecretDetentions_web.pdf (accessed Feb. 3, 2005) (describing changes in designa- 
tions for detainees in Iraq). It also conflicted with how detainees were classified and held throughout Iraq in practice. Dep't of the Army, 

The Inspector General, DETAINEE OPERATIONS INSPECTION (July 21 , 2004) at 76, available at 

http://www.humanrightsfirst.org/us_law/PDF/abuse/mikolashekdetaineereport pdf (accessed Feb. 3, 2006) ; Maj. Gen. George R. Fay, AR 
15-6 INVESTIGATION OF INTELLIGENCE ACTIVITIES AT ABU Ghraib. Aug. 2004, at 11-12. available at http://www4.army.mil/ocpa/reports/ar15- 
6/AR1 5-6.pdf (accessed Feb. 3, 2006) [hereinafter FAY report], ("In addition to EPWs [enemy prisoners of war] and compliant, non- 
hostile CIs [civilian internees], units in OEF [Operation Enduring Freedom] and OIF [Operation Iraqi Freedom] were confronted with 
capturing ... other classifications of detainees, such as non-state combatants and non-compliant CIs,”); see also. Douglas Jehl & Neil 
Lewis, U.S. Said to Hold More Foreigners in Iraq Fighting, N Y. TIMES, Jan. 8, 2006, at Al . 

10 Human Rights First notes from observation of Welshofer court martial, Welshofer In His Own Words, Jan. 20, 2006 (on file with Human 
Rights First), excerpts available at http://www .humanrightsfrst.org/us_law/etn/trial/welshofer-012006d asp (accessed Feb 3, 2006). 

17 Michael Howard, Ex-Iraqi general dies in US custody, the guardian, Nov. 28, 2003. available at 
http://www.guardian.co.Uk/lraq/Story/0, 2763, 1094984.00.html (accessed Feb. 7, 2006) 

18 Geneva Convention (III) Relative to the Treatment of Prisoners of War, Geneva. August 12. 1949. 75 U.N.T.S. 135, art. 4 (“[prisoners of 
war are persons who fall into enemy hands and belong to one of the following categories: "(1 ) Members of the armed forces of a party to 
the conflict, as well as members of militias or volunteer corps forming part of such armed forces. (2) Members of other militias and 
members of other volunteer corps, including those of organized resistance movements, belonging to a party to the conflict and operating 
in or outside their own territory, even if this territory is occupied, provided that such militias or volunteer corps, including such organized 
resistance movements, fulfill the following conditions: (a) They are commanded by a person responsible for his subordinates (b) They 
have a fixed distinctive sign recognizable at a distance; (c) They carry arms openly; and (d) They conduct their operations in accordance 
with the laws and customs of war’’); see also, Memorandum from Colin Powell for the President on the Applicability of the Geneva 
Convention to the Conflict in Afghanistan (Jan. 26, 2002), available at 

http://www.humanrightsfirst.org/us_law/etn/gonzales/memos_dir/memo_20020126_Powell_WH%20.pdf (accessed Feb. 3, 2006). 

19 Memorandum from General Ricardo Sanchez to Combined Joint Task Force Seven and the Commander, 205 lh Intelligence Brigade 
(Sept. 10, 2003), available at http://www.humanrightsfirst.info/pdf/06124-etn-sep-10-sanchez-memo.pdf (accessed Feb. 3, 2006). 

20 Id. 

21 Human Rights First notes from observation of Walshofer court martial, Welshofer In His Own Words, Jan. 20, 2006 (on file with Human 
Rights First), excerpts available http://www.humanrightsfirst.org/us_law/etn/trial/welshofer-012006d.asp (accessed Feb. 3, 2006). 

22 Id. 

23 White, Brutal Improvisation, supra note 7. 

24 Human Rights First Telephone Interview with Hossam Mowhoush. son of Iraqi Maj. Gen. Abed Hamed Mowhoush (Oct. 10, 2005) 
(transcription on file with Human Rights First). 

*id. 

28 Human Rights First notes from observation of Welshofer court martial, Welshofer In His Own Words, Jan. 20, 2006 (on file with Human 
Rights First), excerpts available at http://www.humanrightsfirst.org/us_law/etnrtnal/welshofer-012006m.asp (accessed Feb. 3, 2006). 
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27 Human Rights First notes from observation of Wfelshofer court martial, Day Four, Jan. 20, 2006, available at 
http://www.humanrightsfirst.org/us_law/etn/trial/welshofer-012006m.asp (accessed Feb 3, 2006). 

28 White, Brutal Improvisation, supra note 7. 

29 White, Brutal Improvisation, supra note 7. 

30 White, Brutal Improvisation, supra note 7; Human Rights First notes from observation of Welshofer court martial, Welshofer In His Own 
Words, Jan. 20, 2006 (on file with Human Rights First), excerpts available at http://www.humanrightsfirst.org/us_law/etn/trial/welshofer- 
01 2006m. asp (accessed Feb. 3, 2006). 

31 White, Brutal Improvisation, supra note 7; Arthur Kane, Guardsman: CIA Beat Iraqis with Hammer Handles, Denver Post, July 27, 

2005, at A9; Arthur Kane, Iraqi General Beaten Two Days Before Death, Denver Post, Apr. 5. 2005. at A1 : Human Rights First notes 
from observation of Welshofer court martial, Welshofer In His Own Words, Jan 20, 2006 (on file with Human Rights First), excerpts 
available at http://www.humanrightsfirst.org/us_law/etn/trial/welshofer-012006m.asp (accessed Feb. 3, 2006). 

32 The three soldiers were Sergeant Gerold Pratt (see Matthew D. LaPlante, Utah G.l. Exposed Abuses at Prison, SALT LAKE TRIB., July 
31 , 2005, at A1 ; Human Rights First notes from observation of Welshofer court martial, In Their Own Words, Jan. 19, 2006, available at 
http://www.humanrightsfirst.org/us_law/etn/trial/welshofer-01 1906d asp (accessed Jan. 31 . 2006)), Chief \Aferrant Officer Jefferson 
Williams (see Josh White. U.S. Army Officer Convicted in Death Of Iraqi Detainee, Wash. Post. Jan. 23. 2006. at A02; Human Rights 
First notes from observation of Welshofer court martial, In Their Own Words, Jan. 19, 2006, excerpts available at 
http://www.humanrightsfirst.org/us_law/etn/trial/welshofer-01 1906d. asp (accessed Jan. 31 , 2006)), and Specialist Jerry Loper (see Josh 
White, U.S. Army Officer Convicted in Death Of Iraqi Detainee, Wash POST, Jan 23, 2006, at A2, Human Rights First notes from 
observation of Welshofer court martial, Day Four, Jan. 20, 2006, available at http://www humanrightsfirst org/us_law/etn/trial/welshofer- 
01 2006m. asp (accessed Feb. 3, 2006)). 

33 Arthur Kane, Guardsman: CIA Beat Iraqis with Hammer Handles, Denver Post, July 27, 2005, at A9; Arthur Kane, Iraqi General Beaten 
Two Days Before Death, Denver Post, Apr. 5. 2005, at A1 . 

34 Human Rights First notes from observation of Welshofer court martial. Day Two, Jan 18, 2006, available at 
http://www.humanrightsfirst.org/us_law/etn/trial/welshofer-0l1806.asp (accessed Feb 3, 2006). 
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war crimes committed by Marines, commanders must immediately notify the nearest CID field office."). 
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480 Army Regulation 190-45, Law Enforcement Reporting, §3-1 (a) (Jun. 6, 2005). 

401 Army Regulation 360-1 , The Army Public Affairs Program, §5-45, (Oct. 15, 2000). 
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484 United States Marine Corps, Military Police in Support of the MAGTF [Marine Air-Ground Task Force], MCWP 3-34.1 , §5-4 (Oct. 13, 
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485 See Criminal Investigation, Radad, supra note 260, at 28. 

488 See supra note 428 for details of the number of military criminal and administrative investigation records released. 

487 See, e.g., Radad (review found that failure to collect evidence jeopardized any possible prosecution), Criminal Investigation, Radad, 
supra note 260, at 28-29); Taleb (review found that autopsy report had not been received, Dep't of the Army, CID, Report of Investigation 
- Final Supplemental - 0147-03-CID259-61 1 95-5H9A (June 3, 2004) [Criminal Investigation, Taleb], available at 
http://www.aclu.org/torturefoia/released/23TFa.pdf, at 5 (accessed Feb. 3. 2006) [hereinafter Criminal Investigation, Taleb]); Abed Najem 
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records. Criminal Investigation, Najem, supra note 391 , at 34). 
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Report of Investigation- Corrected Final (C)/SSI- 0036-04-CID259-80151 (Aug. 20, 2004) [Criminal Investigation, Abdullah] available at 
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476 Criminal Investigators Outline 27 Homicides, supra note 64, at 5. 
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tion, Byaty], available at http://www.aclu.org/torturefoia/released/535_544.pdf, at 5 (accessed Feb. 3, 2006) [hereinafter Criminal 
Investigation, Byaty], 
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473 Office of the Armed Forces Med. Exam’r, Autopsy Examination Report, ME03-385, (Sept. 29, 2003) [Autopsy, Byaty], available at 
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Geneva Convention (IV) Relative to the Protection of Civilian Persons in Time ofWar, Geneva. August 12, 1949, 75 U.N.T.S. 287, arts. 
106 (requiring civilian internees be allowed to send a card to their families with details of their capture and health), 136, 138 (requiring 
states to set up an information bureau to gather and transmit information on the identity, health, and death of civilian internees), available 
at http://www.icrc.org/ihl.nsf/7c4d08d9b287a42141256739003e636b/6756482d86146898c125641e004aa3c5 (accessed Feb. 3, 2006). 

520 See, e.g.. Dep’t of Defense, Directive No. 2310.1 , Dep’t of Defense Program for Enemy Prisoners ofWar and Other Detainees, D.2 
(Aug. 18, 1994). available afhttp://www fas.org/irp/doddir/dod/d231 0_01 htm (accessed Feb. 3, 2006) (“[t] he Secretary of the Army [shall] 
... [djevelop and provide policy and planning guidance for the treatment, care, accountability, legal status, and administrative procedures 
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to be followed about [detainees, and] ensure that a national-level information center exists that can fully serve to account for all persons 
who pass through the care, custody, and control of the US. Military Services"); see also Army Regulation 190-8, Enemy Prisoners of War, 
Retained Personnel, Civilian Internees, and Other Detainees, 1 -7 (Oct. 1 , 1997), available at 

http://www.usapa.army.mil/pdffiles/r190_8.pdf (accessed Feb. 3. 2006) (requiring that information on detainees be collected and stored, 
including “[cjapturing unit," ‘[c]ircumstances of capture," and “personal data [on]... state of health, and changes to this data”); Army 
Regulation 40-66, Medical Record Administration and Health Care Documentation. 1 -4(h) (July 20, 2004), available at 
http://www.army.mil/usapa/epubs/pdf/r40_66.pdf (accessed Feb. 3, 2006) (“[h]ealth-care providers will promptly and correctly record all 
patient observations, treatment, and care") 

521 See DIC Table: Unknown 1 ("ghost” detainee was not on any agency’s registry of prisoners; death was kept secret for two years prior 
to investigation); al-Jamadi (“ghost” detainee kept off prison records; body not released to ICRC until three months after his death), Naseer 
(lack of documentation of death, witnesses or even unit assigned to facility where death occurred stymied criminal investigation) , al-Haddii 
(two-month delay in criminal investigation into death because file was misplaced), Jabar (investigation into death failed to follow up on 17 
outstanding leads, including interviews of relevant witnesses, crime scene examination and an autopsy; death was determined to be 
justifiable homicide), Unknown 3 (failure to do medical screening of detainee and lack of documentation prevented definitive determination 
of cause of death), Unknown 4 (cause of death could not be determined because of inadequate medical reporting and record keeping), 
Unknown 5 (determination of cause of death difficult to determine because of lack of medical monitoring of detainee), Taleb (cause of 
death undetermined due to lack of autopsy results until nine months after death when autopsy report was received), Kenami (cause of 
death could not be determined, in part, because of what the review characterized , as a criminal investigation “weak in thoroughness and 
timeliness" and faulted it for lack of autopsy; lack of interviews of pertinent witnesses, and a failure to collect records of medical treatment); 
al-Hussen (no medical records attached to investigation), H. Ahmed (failure to read medical intake records and to conduct witness 
interviews), Amir (investigation into death was reopened because of failure to obtain death certificate, few records regarding custody exist 
because of lack of clarity over whether detainee was in US. or Iraqi custody) , al-Obodi (cause of death could not be determined because 
of failure to collect medical records including autopsy): al-Zubaidy (cause of death could not be determined because of almost no 
documentation, resulting in his death's going unreported for almost a year). 

522 Criminal Investigation, Abdullah, supra note 468, at 1 -2, 6-7 (reporting detainee Abdullah died of a perforated ulcer); Abbas, Dep t of 
the Army, CID, CID Report of Investigation- Final (C)- 0050-04-CID259-80155 (Mar. 1 6, 2004) [Criminal Investigation, Abbas], available at 
http://www.aclu. orgAorturefoia/released/DOA_2097_21 55.pdf, at 1, 6-7, 22 (accessed Feb. 8, 2006) (reporting detainee Abbas, who had 
suffered a number of heart attacks, died of cardiac arrest), Criminal Investigation, al-Obodi, supra note 372, at 1-2, 7-8 (reporting detainee 
al-Obodi “appeared extremely ill" and complained of feeling unwell prior to his death of an apparent heart attack): Basim, Dep’t of the 
Army, CID, CID Report of Investigation-Final Supplemental- 0014-03-CID919-63732 (July 21. 2004) [Criminal Investigation, Basim] 
available at http://www.aclu.org/torturefoia/released/DOA_2060_2096.pdf, at 1, 6 (accessed Feb. 8, 2006) (reporting detainee Basim was 
diagnosed with tuberculosis a day before his death); Criminal Investigation, Najem, supra note 391 , at 1, 15 (reporting detainee Abed 
Na|em died of heart attack arising from diabetes); Criminal Investigation, Mihdy, supra note 468, at 1 , 11 (June 4, 2004) (reporting 
detainee Mihdy died of an apparent heart attack after telling medics that he had a prior heart condition), Criminal Investigation, al-Hussen, 
supra note 468, at 1 . 26 (reporting detainee al-Hussen had been in medical hold when he died of myocarditis); Ahmed. Dep’t of the Army. 
CID, CID Report of Investigation-Final Supplemental- 0025-04-CID469-79635, (July 14, 2004) [Criminal Investigation, Ahmed], at 1, 6 
(reporting detainee Ahmed had been ill for "a couple” of days before his heart-attack death) and Dep t of the Army, AR 15-6 Investigation 
of the Death Detainee [sic] It [redacted}, p. 5 (Mar. 2, 2004) (detainee Ahmed suffered from diabetes, anemia, and kidney failure); Criminal 
Investigation, F. Mahmood, supra note 492, at 1, 12 (reporting detainee Mahmood died about 20 days after complaining of chest pains); 
al-Juwadi, Dep't of the Army, CID, CID Report of Investigation-Final/SSI- 0032-04-CID789-83985, (June 30, 2004) [Criminal Investigation, 
al-Juwadi] available at http://www.aclu.org/torturefoia/released/DOA_2222_2248.pdf. at 1 . 3-4 (accessed Feb. 8, 2006) [hereinafter 
Criminal Investigation, al-Juwadi] (reporting detainee al-Juwadi, who had a history of high blood pressure and diabetes, died of a heart 
attack); Altia, Dep't of the Army, CID, CID Report of Investigation-Final Supplemental- 0040-04-CID7 89-83990, (Aug. 14, 2004) [Criminal 
Investigation, Altia] available at http://www.aclu.org/torturefoia/released/DOA_2578_2595.pdf, at 1, 5 (accessed Feb. 8, 2006) (reporting 
detainee Altia, who had a prior history of diabetes, died of a heart attack two days after complaining of chest pains); al-Razak, Dep't of the 
Army, CID, CID Report of Investigation-Final/SSI- 0059-04-CID789-83991 (Oct. 15, 2004) [Criminal Investigation, al-Razak], available at 
http://www.aclu.org/torturefoia/released/021605/6022_6039.pdf, at 1, 3 (accessed Feb. 8, 2006) (reporting detainee Abd al-Razak. who 
had had previous heart problems, died of a heart attack several days after returning to the prison from a hospital); Unknown 3, Dep't of the 
Army, 15-6 Investigation [Into Death of an Unknown Detainee] (July 26. 2003) [Administrative Investigation. Unknown 3], available at 
http://www.aclu.org/torturefoia/released/041905/6233_6312.pdf, at 5, (accessed Feb. 3, 2006). (noting unidentified detainee (listed in DIC 
Table as Unknown 3) was diagnosed with diabetes, angina, and coronary artery disease 20 days before his death); Unknown 4, Dep't of 
the Army, Informal Investigation of Death of Iraqi Detainee [redacted] (Aug. 24, 2003) [Administrative Investigation, Unknown 4], available 
at http://www.aclu.org/torturefoia/released/041905/6233_6312.pdf, at 3-4. (accessed Feb. 3, 2006) [hereinafter Administrative Investiga- 
tion, Unknown 4] (noting unidentified detainee (listed in DIC Table as Unknown 4) complained to medics of various ailments the day 
before his death). 

523 Criminal Investigation, al-Obodi, supra note 372. at 2-3, 35-36 (no medical records or autopsy found for al-Obodi); Criminal Investiga- 
tion, Najem, supra note 391 , at 1-2, 10, 13 (no records confirming that Abed Najem had diabetes); Criminal Investigation, Mihdy, supra 
note 468, at 1-2, 8-9, 11,16 (no medical records for Mihdy attached), Criminal Investigation, al-Hussen, supra note 468, at 1-4, 18 (no 
medical records for al-Hussen attached because attempts to locate them were unsuccessful); Administrative Investigation, Unknown 4, 
supra note 522. at 3- (records of intake screening, sick call, and treatment could not be found for unnamed detainee (listed in DIC Table 
as Unknown 4)). 

524 See, e.g.. Criminal Investigation, al-Obodi, supra note 372, at 1 , 43-44 (CID informed immediately after detainee death, but results of 
autopsy not requested for eight months due to apparent administrative neglect). 

525 Criminal Investigation, al-Juwadi, supra note 522. 

526 See Taguba Report, supra note 495, at 26-27 (stating the "320 th MP Battalion ... held a handful of 'ghost detainees’ ... that they 
moved around within the facility to hide them from a visiting International Committee of the Red Cross (ICRC) survey team. This maneuver 
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was deceptive, contrary to Army Doctrine, and in violation of international law”); see also Dep t of Defense, Directive No. 2310.1 , Dep’t of 
Defense Program for Enemy Prisoners of War and Other Detainees D 2d (Aug. 18. 1994). available at 

http://www.fas.org/irp/doddir/dod/d2310_01.htm (accessed Feb. 3, 2006); U.N. Hum. Rts Comm., General Comment No. 20, Replaces 
General Comment 7 Concerning Prohibition of Torture and Cruel Treatment or Punishment (Art. 7). 44 th Sess., at IT 1 1 (1992). U.N. Doc. 
HR l/GEN/1 /Rev. 7 at 150 (2004), available at 

http://www.unhchr.ch/tbs/doc.nsf/898586b1 dc7b4043c1 256a450044f331 /ca 1 2c3a4ea8d6c53c1 256d500056e56f/$FI LE/G0441 302.pdf 
(accessed Feb. 3, 2006). 

527 The two are Manadel al-Jamadi and the “Salt Pit” detainee. See Eric Schmitt, 4 Navy Commandos are Charged In Abuse, N.Y. Times, 
Sept. 4, 2004, at A6; Seth Hettena, Reports Detail Abu Ghraib Prison Death, Assoc. Press, Feb. 17, 2005, Dana Priest, CIA Avoids 
Scrutiny of Detainee Treatment, WASH. POST, Mar. 3, 2005, at A1 . 

528 Dep’t of the Army, AR 15-6 Investigation - Detainee Death at 2d BCT Detainment Facility (Sept 7, 2004), available at 
http://www.aclu.org/torturefoia/released/041905/6233_6312.pdf, at 52 (accessed Feb. 3, 2006). 

829 Id. at 54. See DIC Table Unknown 4 

530 See supra notes 352-358 and accompanying text (case of Hasson) and supra notes 372-377 and accompanying text (case of al- 
Obodi). 

531 Dep't of the Army, Office of the Surgeon General, Army, Assessment of Detainee Medical Operations for OEF, GTMO, and OIF, at 
9 (1 -4) (Apr. 13, 2005), available at http://www.globalsecurity.org/military/library/report/2005/detmedopsrpt_13apr2005.pdf (accessed 
Feb. 3, 2006). 

832 Id. 

833 Id. at 83 (15-1). 

834 Id. at 36 (6-1 ). 

835 As described above, supra note 3, these cases include 20 homicides that military investigators found to be unjustified or in which 
prosecutions were brought. They also include 14 cases in which investigators found the homicide to be justified. We include in our count 
homicides that investigators found justified because the classification of many of these deaths as justifiable is open to question. For 
example, in the death of al-Bawi, a criminal investigator only gave an administrative investigation finding of justified homicide a cursory 
review, without independent investigation, despite allegations by a l-Bawi's family and an Iraqi medical examiner that called findings into 
question. See supra notes 247-255 and accompanying text. Another four of the deaths investigators classified as justified are those of 
Salman, Sayar, Shalaan and Thawin, killed during the same prison riot by U.S. guards. The ICRC has criticized the military for use of 
excessive force in the riot that lead to those deaths. International Committee of the Red Cross, REPORT OF THE INTERNATIONAL COMMITTEE 
of the Red Cross (ICRC) on the Treatment by the Coalition Forces of Prisoners of War and Other Protected Persons by the 
Geneva Conventions in Iraq during Arrest Internment and Interrogation, Feb. 2004, at 20, 1J46. available at 
http://www.humanrlghtsfirst.org/iraq/ICRC_Report.pdf (accessed Feb. 8, 2006). The ICRC's criticism is supported by the military's own 
findings. See taguba report, supra note 495, at 28-29 (finding that the riot was in protest of living conditions. Although use of deadly 
force was found to be authorized, contributing factors were “lack of comprehensive training of guards, poor or non-existent [standard 
operating procedures]... no rehearsals or ongoing training, the mix of less than lethal rounds with lethal rounds in weapons . . . [Rules of 
Engagement] not posted and not understood, overcrowding . poor communication between the command and Soldiers”) (referencing 
Dep’t of the Army, 15-6 Investigation on Riot and Shootings at Abu Ghurayb on (24 November 2003), Taguba Report Annex 8, available 
at http://www.defenselink.mil/pubs/foi/detainees/taguba/ANNEX_008_15-6_INVESTIGATION_24_NOV_2003.pdf (accessed Feb. 3. 
2006)). 

830 See DIC Table: Criminal charges were recommended against U.S. personnel for the deaths of Sayari, Habibullah, Dilawar, Unknown 2, 
Hatab, Wali, Radad, Jamadi, Mowhoush, Hassoun, F. Mohammed, Ismail, Jameel, Kadir, Kareem, Hanjil, Unknown 18, Unknown 19, T. 
Ahmed, and Unknown 22 

837 See DIC Table: Most cases involve multiple accused; in relation to any particular detainee death, proceedings against some individuals 
may be complete while others remain pending Criminal charges have been brought in 14 cases: Habibullah, Dilawar, Hatab, Wali, 
Mowhoush, Jamadi, Hassoun, Kadir, Unknown 18, Unknown 19, Ismail. T. Ahmed, Unknown 22 and F. Mohammed. In another case, that 
of Unknown 2, killed while being questioned in a village in Afghanistan by Army Special Forces in January 2003, criminal charges were 
recommended but Human Rights First has been unable to determine whetherthey were eventually brought. Criminal Investigators Outline 
27 Homicides, supra note 64, at 5. Criminal proceedings have not proceeded to completion in at least ten cases. Charges were recom- 
mended but no individual was ever punished for the deaths of Jameel, Kareem, and Hanjil because, in each of these cases, commanders 
decided not to proceed with either criminal or administrative punishment There has been no public explanation of the reduction in charges 
in the Kareem or Hanjil cases, and a Human Rights First Freedom of Information Act request for case documents remains pending. In two 
cases (Sayari and Radad) criminal charges were recommended but commanders declined to bring them and punished the suspects 
administratively instead. Trials for some of the individuals charged in the deaths of Habibullah, Dilawar, and Wali are pending as of this 
writing. Finally, while the CIA has reportedly referred the cases of Mowhoush and al-Jamadi to the Department of Justice for possible 
prosecution, no further action has yet been taken. The status of the cases of Unknown 2 and Unknown 22 remains uncertain Human 
Rights First sought from the Department of Defense on January 20 and 26, 2006 an update on the cases of Unknown 2 and 22; as of 
February 10, we had received no response. 

838 See DIC Table: The twelve cases resulting in punishment of any kind are: Sayari (administrative reprimand against one soldier for 
destruction of evidence), Habibullah and Dilawar (punishments include convictions and guilty pleas at court martial and administrative 
punishments), Hatab (criminal and administrative punishment), Radad (administrative punishment), al-Jamadi (administrative punish- 
ment), Mowhoush (criminal and administrative punishment), Hassoun (criminal and administrative punishment), Kadir (criminal 
punishment), Unknown 18 (criminal punishment). Unknown 19 (criminal punishment), and T Ahmed (criminal punishment). 

839 See DIC Table: In eight out of twelve cases, punishments were disproportionately lenient: Sayari (commanders reduced charge against 
one accused to written reprimand, no action taken against four others); Dilawar and Habibullah (Three soldiers were charged with 
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offenses relating only to Habibullah; all three were acquitted of all charges. Two were charged with offenses relating only to Dilawar; both 
pled guilty and were sentenced to 5 months and 75 days in prison, respectively, among other punishments. Seven were charged with 
offenses relating to both detainees, two soldiers had their charges dismissed before being court-martialed and were reprimanded, one 
was convicted of assault and reduced in rank, three pled guilty - one received 3 months in prison and a second received 2 months, 
among other punishments, while the third was fined and reprimanded with no prison time - and the trial of one remains pending.); Hatab 
(charges against one accused were reduced to assault and battery, dereliction of duty, and maltreatment, and upon conviction on the 
latter two counts the punishment was discharge; another received nonjudicial punishment (reduction in rank) as part of plea agreement for 
testimony; another was acquitted of charges at court-martial, and the charges against all other accused were dismissed); Radad 
(commander authorized administrative discharge of only soldier accused; criminal investigators later found probable cause for murder); 
Hassoun (two soldiers acquitted of manslaughter (though convicted of other charges and given prison sentences of six months and 45 
days), three commanders who had instructed subordinates not to cooperate with investigators received reprimands, two other soldiers 
received non-judicial punishment); Kadir (single accused charged with unpremeditated murder instead convicted of voluntary manslaugh- 
ter and sentenced to three years in prison); Mowhoush (accused charged with murder convicted of negligent homicide and negligent 
dereliction of duty, fined $6,000, 60 days restricted duty, reprimanded) 

540 Of the eight deaths Human Rights First considers as involving torture, only four cases have resulted in any kind of punishment. See 
DIC Table; These are in the deaths of; Habibullah, Dilawar, Jamadi and Mowhoush. The most punishment in any of these cases to date is 
5 months imprisonment and a bad conduct discharge for an Army Sergeant, for the death of Dilawar 

541 Dilawar (Army Reservist Sentenced to 75 Days in Prison, Assoc. Press, Aug 31 , 2005. available at 

http://abclocal.go.com/ktrk/story?section=state&id=3399051 (accessed Feb. 3. 2006. 2005); Alicia Caldwell. Cincinnati Soldier Found 
Guilty in Death of Detainee, Assoc. Press, Aug. 18, 2005, available at 

http://news.cincypost.com/apps/pbcs.dll/article?AID=/20050818/NEWS01/508l 80382 (accessed Feb. 3, 2006)); Habibullah, (Army 
Reservist Sentenced to 75 Days in Prison, ASSOC. PRESS, Aug. 31 , 2005, available at 

http://abclocal.go.com/ktrk/story?section=state8id=3399051 (accessed Feb. 3. 2006. 2005): Alicia Caldwell. Cincinnati Soldier Found 
Guilty in Death of Detainee, Assoc. Press, Aug. 18. 2005, available at 

http://news.cincypost.com/apps/pbcs.dll/article?AID=/20050818/NEWS01/5081 80382 (accessed Feb. 3, 2006); Hatab (David Hasemyer, 
Marine Says He Was Ordered to Grab Iraqi Prisoner's Neck, San Diego Union-Trib. Nov. 4, 2004, at B2; Tony Perry, Marine Convicted 
of Assault, L.A. TIMES, Sept. 3, 2004, at B1); Mowhoush (Nicholas Riccardi, Mild Penalties in Military Abuse Cases, L.A. TIMES, Jan. 25, 
2006, available at http://www.latimes.com/news/printedition/asection/la-na-abuse25jan25, 1 ,6318208.story (accessed Feb. 3, 2006); Jon 
Sarche, Jury Orders Reprimand, No Jail for Soldier. Assoc. Press, Jan. 24, 2006. available at http://www.washingtonpost.com/wp- 
dyn/content/artide/2006/01/24/AR2006012400177.html (accessed Feb. 3. 2006); Nicholas Riccardi. Interrogator Convicted in Iraqi's 
Death, L.A. Times, Jan. 22, 2006. available at http://www.latimes.com/news/printedition/la-na-interrogate22jan22, 1,81 943.story (accessed 
Feb. 3, 2006); Human Rights First notes from observation of Welshofer court martial, Welshofer In His Own Words, Jan. 20, 2006, 
excerpts available at http://www.humanrightsfirst.org/us_law/etn/trial/welshofer-012006d.asp (accessed Feb. 3, 2006)). 

542 Human Rights First notes from observation of Welshofer court martial, Welshofer In His Own Words, Jan. 20, 2006, excerpts available 
at http://www.humanrightsnrst.org/us_law/etn/trial/welshofer-012006d.asp (accessed Feb. 3, 2006). 

543 Id. 

544 Memorandum from General Ricardo Sanchez to Combined Joint Task Force Seven and the Commander, 205 lh Intelligence Brigade 
(Sept. 10, 2003), available at http://www.humanrightsfirst.info/pdf/06124-etn-sep-10-sanchez-memo.pdf (accessed Feb. 3, 2006). 

545 Human Rights First notes from observation of Welshofer court martial, Welshofer In His Own Words, Jan. 20, 2006, excerpts available 
at http://www.humanrightsfirst.org/us_law/etn/trial/welshofer-012006d.asp (accessed Feb 3. 2006). 

546 Josh White, U S. Army Officer Convicted in Death Of Iraqi Detainee, Wash. Post. Jan 23, 2006, at A2; Human Rights First notes from 
observation of Welshofer court martial, In Their Own Words, Jan. 19, 2006, available at 
http://www.humanrightsfirst.org/us_law/etn/trial/welshofer-01 1906d as (accessed Feb. 3, 2006). 

^Jon Sarche, Army Officer Found Guilty In Iraqi's Death, ASSOC. PRESS, Jan. 22, 2006, available at 
http://www.msnbc.msn.com/id/10950946/ (accessed Feb. 8. 2006). 

548 Tim Golden, Case Dropped Against U.S Officer in Beating Deaths of Afghan inmates, NY. Times, Jan 8. 2006, at A1 3. 

549 Administrative Investigation, Radad, supra note 263, at 23. 

550 Administrative Investigation, Radad, supra note 263, at 22. 

551 Criminal Investigation, Radad, supra note 260, at 2; Memorandum from Maj. Gen. Raymond T. Odierno for Commander, 502d 
Personnel Service Battalion, Request for Discharge in Lieu of Trial by Court-Martial, available at 
http://www.aclu.org/torturefoia/released/041905/6768_7065.pdf, at 53 (accessed Feb. 3, 2006) accessed Feb. 3, 2006. 

582 Operative in Abuse Case Can Blame Orders, ASSOC. PRESS, Feb. 3, 2006, available at http://www.washingtonpost.com/wp- 
dyn/content/artide/2006/02/03/AR200 60203021 97.html. (accessed Feb. 6. 2006). 

553 Id. 

554 Of the eight deaths Human Rights First considers as involving torture, only four cases have resulted in any kind of punishment. These 
are for the deaths of: Habibullah, Dilawar, Jamadi and Mowhoush. 

555 These are the deaths by homicide of: Sayari, Hatab. Radad. Hassoun. Kadir, Unknown 18. Unknown 19, T. Ahmed. 

356 This includes both criminal and administrative charges. 

357 Death of Habibullah (Sgt. Greatorex, Sgt. Broady, Staff Sgt. Doyle charged, supra note 208); death of Dilawar (Sgt. Claus, Sgt. Morden 
charged, supra note 208); deaths of both Habibullah and Dilawar (Sgt. Salcedo, Sgt Boland, Spc. Cammack, Pfc. Brand, Capt. Beiring, 
Sgt. Driver, Spc. Walls charged, supra note 208), death of V\fali (Passaro charged, supra text accompanying note 187); death of Jamadi 
(Lt. Ledford, 9 unnamed other Navy Personnel charged, supra text accompanying note 1 37); death of Mowhoush (Chief Warrant Officer 
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Welshofer charged, supra text accompanying note 60, Chief Warrant Officer Jefferson Williams charged, supra text accompanying note 
62, Sgt. 1 st Class Sommer charged, supra text accompanying note 63, Spc. Loper charged, supra text accompanying note 62, Maj. Voss 
charged, supra text accompanying note 65). 

538 Death of Sayari (Captain, name unknown, charged, supra text accompanying note 192); death of Hatab (Maj, Paulus, Sgt. Pittman 
charged, supra text accompanying note 169, Lance Cpi. Roy, Maj Vickers, charged, see DIC Table. Lance Cpi. Hernandez charged. 
supra text accompanying note 175, Sgt. Rodriguez-Martinez, Lance Cpi. Mikholap, Lance Cpi. Rodney charged, see DIC Table); death of 
Radad (Spc. Martino-Poole charged, supra text accompanying note 270); death of Hassoun (Lt. Saville charged, supra text accompanying 
note 305, Staff Sgt. Perkins charged, supra text accompanying note 316, Lt, Col, Sassaman, Maj. Gwinner, Capt. Cunningham charged, 
see DIC Table, Sgt. Martinez, Sgt. Bowman charged, supra text accompanying note 31 7); death of Ismail (Staff Sgt. Werst charged, see 
DIC Table); death of Kadir (Pfc. Richmond charged, see DIC Table); deaths of Kareem and Hanjil (1 sl Lt. Pantano charged, see DIC 
Table); death of Unknown 18 (Sgt. Michael Williams charged, infra note 609. 2nd Lt. Anderson charged, see DIC Table); death of 
Unknown 19 (Sgt. Michael Williams charged, infra note 609, Spc, May charged, see DIC Table); death of T. Ahmed (Sgt. 1 st Class Diaz 
charged, see DIC Table); death of Unknown 22 (Sergeant, name unknown, charged, see DIC Table) 

559 Death of Dilawar (Sgt. Claus, Sgt. Morden, supra note 209); deaths of Habibullah and Dilawar (Sgt. Salcedo, Sgt. Boland, Spc. 
Cammack, Pfc. Brand, Capt. Beiring, Spc. Walls, supra, note 209); death of al-Jamadi (9 unnamed Navy personnel other than Lt. Ledford 
supra, text accompanying note 138); death of Mowhoush (Chief Warrant Officer Welshofer, supra text accompanying note 61 , Chief 
Warrant Officer Jefferson Williams, supra text accompanying note 62. Maj. Voss, supra text accompanying note 65) 

500 Death of Sayari (Captain, name unknown, supra text accompanying note 296); death of Hatab (Maj Paulus, supra text accompanying 
note 173, Lance Cpi. Roy, see DIC Table); death of Radad (Spc Martino-Poole. supra text accompanying note 269); death of Hassoun 
(Lt. Saville, Staff Sgt. Perkins, supra text accompanying note 316, Lt. Col. Sassaman, Maj Gwinner. Capt. Cunningham, infra text 
acoompanying note 589, Sgt. Martinez, Sgt. Bowman, supra text accompanying note 317); death of Kadir (Pfc. Richmond, see DIC Table); 
death of Unknown 18 (Sgt. Michael Williams, infra note 606); death of Unknown 19 (Sgt. Michael Williams, infra note 609, Spc. May, see 
DIC Table); death of T. Ahmed (Diaz, see DIC Table). 

501 Death of Mowhoush (Maj. Voss, supra text accompanying note 65). 

502 Death of Hatab (Maj. Paulus, supra text accompanying note 169). 

503 Death of Dilawar (Sgt. Claus, supra note 209, Sgt. Morden. supra note 209); deaths of Habibullah and Dilawar (Spc. Cammack, supra 
note 209, Spc. Walls, supra note 209). 

M4 Death of Hassoun (Lt. Saville, supra text accompanying note 316, Staff Sgt. Perkins, supra text accompanying note 316); death of 
Kadir (Pfc. Richmond, see DIC Table), deaths of Unknown 18 and Unknown 19 (Spc. Williams, infra note 609. Sgt. May. see DIC Table). 

T. Ahmed (Sgt. 1 st Class Diaz, see DIC Table). 

605 Death of Dilawar (Sgt. Morden, see DIC Table); deaths of Habibullah and Dilawar (Sgt. Salcedo, see DIC Table, Spc. Cammack, see 
DIC Table, Pfc. Brand, see DIC Table, Spc. Walls, see DIC Table); death of Mowhoush (Welshofer, supra text accompanying notes 1 0-22, 
55-56, 542-547). 

600 Death of Hatab (Maj. Paulus, see DIC Table). 

937 Death of Dilawar (Sgt. Claus, supra note 209). 

508 Deaths of Unknowns 18 and 19 (Sgt. Michael VMIIiams, infra note 609). 

509 Deaths of Dilawar and Habibullah (Capt. Beiring, supra note 209, Sgt. Boland, supra note 21 0), death of Mowhoush (Maj. Voss, infra 
text accompanying note 594). 
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Maj. Gwinner, infra text accompanying note 589, Capt. Cunningham, supra text accompanying note 31 8). 
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unknown, see DIC Table) 

577 This number includes both criminal and administrative punishments. Death of Dilawar (Sgt. Claus, supra note 209, Sgt. Morden, supra 
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Summary 

Two years ago, revelations about the abuse of detainees in U.S. custody at Abu Ghraib prison 
in Iraq shocked people across the world. In response, U.S. government officials condemned 
the conduct as illegal and assured the world that perpetrators would be held accountable. 

Two years later, it has become clear that the problem of torture and other abuse by U.S. 
personnel abroad was far more pervasive than the Abu Ghraib photos revealed — extending to 
numerous U.S. detention facilities in Afghanistan, Traq, and at Guantanamo Bay, and including 
hundreds of incidents of abuse. Yet an analysis of alleged abuse cases shows that promises of 
transparency, investigation, and appropriate punishment for those responsible remain 
unfulfilled. U.S. authorities have failed to investigate many allegations, or have investigated 
them inadequately. And numerous personnel implicated in abuses have not been prosecuted or 
punished. 

In order to collect and analyze allegations of abuse of detainees in U.S. custody in Afghanistan, 
Iraq, and at the Guantanamo Bay detention facility, and to assess what actions, if any, the U.S. 
government has taken in response to credible allegations, the Center for Human Rights and 
Global Justice at NYU School of Law, Human Rights Watch and Human Rights First have 
jointly undertaken a Detainee Abuse and Accountability Project (DAA Project). The 
Project tracks abuse allegations and records investigations, disciplinary measures, or criminal 
prosecutions that arc linked to them. (This briefing paper does not discuss allegations of 
torture or abuse at secret U.S. detention facilities in other countries, or allegations of torture 
following illegal rendition or other informal transfer to other countries. 1 * * * * * ) 


1 For information about secret detention facilities and allegations of torture occurring in them, see Human 
Rights First, “Uncling Secret Detentions,” June 2004, retrieved April 17, 2006, at 

http:/ / www.lurniaiirightsfirst.org/us_law/PDF/EndiiigSecretDetentions_web.pdf; Human Rights First, 

“Behind the Wire,” March 2005, retrieved April 17, 2006, at 

http://www.humanrightsfirst.org/tuJaw/PDF/behind-the-wiie-033005.pdf; Human Rights Watch “The 
United States’ 'Disappeared’: The CIA’s long-Term 'Ghost Detainees,” October 2004, retrieved April 17, 

2006, at http://www.hrw.org/backgrounder/usa/usl004/usl004.pdf; see also Human Rights Watch, “List 

of Ghost Prisoners Possibly in CTA Custody,” November 30, 2005, retrieved April 17, 2006, at 

http://hnv.org/cnghsh/docs/2005/ll/30/usdoml2109.htm, and NYU Center for Human Rights and 
Global Justice, “Fate and Whereabouts Unknown: Detainees in die 'War on Terror,”’ December 2005, 
retrieved April 17, 2006, at http://www.nyuhr.ojg/docs/Whereabouts%20Unknown%20Final.pdf. For an 
analysis of the practice and legality of rendition, see NYU Center for I luman Rights and Global Justice & 
New York City Bar Association, 'Torture by Proxy 7 : International and Domestic Law Applicable to 
‘I Extraordinary- Rendition,”’ October 2004, at http:/ /www. nyuh r. o rg/ docs /'Torture ByProxy.pdf; NYU 
Center for Human Rights and Global Justice, “Beyond Guantanamo: Transfers to Torture One Year After 
Rasul v. Bush,” June 2005, at 
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This briefing paper presents the Project’s preliminary conclusions based on data collected as of 
April 10, 2006. Tt also highlights a number of individual cases that illustrate the following key 

findings: 


• Detainee abuse has been widespread. The DA A Project has documented over 330 cases in 
which U.S. military and civilian personnel are credibly alleged to have abused or killed 
detainees. These cases involve more than 600 U.S. personnel and over 460 detainees. 
Allegations have come from U.S. facilities throughout Afghanistan, Traq and at 
Guantanamo Bay. (These numbers are conservative and likely lower than the actual number 
of credible allegations of abuse. See box, “Methodology and Sources of Information/’ 
opposite.) 

• Only fifty-four military personnel — a fraction of the more than 600 U.S. personnel 
implicated in detainee abuse cases — are known to have been convicted by court-martial; 
forty of these individuals have been sentenced to prison time. 

• Available evidence indicates that U.S. military and civilian agencies do not appear to have 
adequately investigated numerous cases of alleged torture and other mistreatment. Of the 
hundreds of allegations of abuse collected by the D A A Project, only about half appear to 
have been properly investigated. Tn numerous cases, military investigators appear to have 
closed investigations prematurely or to have delayed their resolution. Tn many cases, the 
military has simply failed to open investigations, even in cases where credible allegations 
have, been made. 


• DAA Project researchers found over 400 personnel have been implicated in cases 
investigated by military or civilian authorities, but only about, a third of them have faced any 
kind of disciplinary or criminal action. And even in cases where U.S. military investigations 
have substantiated abuse, military commanders have often chosen to proceed with weaker 
non-judicial forms of disciplinary action instead of criminal prosecution. 


• In cases where courts-martial have convened, only a small number of convictions have 
resulted in significant prison time. Many sentences have been for less than a year, even in 
cases involving serious abuse. Of the hundreds of personnel implicated in detainee abuse, 
only ten people have been sentenced to a year or more in prison. 


http://www.nyukr.org/docs/Beyond%20Gumtemamo%20Report%20FINAL.pdf. See also Human Rights 
Watch, “Still at Risk: Diplomatic Assurances No Safeguard Against Torture,” April 2005, at 
http://lmv.org/reports/2005/eca04Ci5/eca04Ci5.pdk Human Rights Watch, “Black Hole: The Fate of 
Islamists Rendered to Rgypt,” May 2005, at http:/ /hrw.org/ reports / 2005/e.gypt0505/ egypt0505.pdf. 
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* No U.S. military officer has been held accountable for criminal acts committed by 
subordinates under the doctrine of command responsibility. That doctrine provides that a 
superior is responsible for the criminal acts of subordinates if the superior knew or should 
have known that the crimes were being committed and failed to take steps to prevent them 
or to punish the perpetrators. Only three officers have been convicted by court-martial for 
detainee abuse; in all three instances, they were convicted for abuses in which they directly 
participated, not for their responsibility as commanders. 


• The U.S. Central Intelligence Agency (CIA) has investigated several cases of abuse involving 
its personnel, and reportedly referred some individuals to the Department of Justice for 
prosecution. But few cases have been robusdy investigated. 


• The Department of Justice appears to have taken little action in regard to the approximately 
twenty civilians, including CIA agents, referred for criminal prosecution for detainee abuse 
by the military and the CIA, and has shown minimal initiative in conducting its own 
investigations into abuse cases. The Department of Justice has not indicted a single CIA 
agent for abusing detainees; it has indicted only one civilian contractor. 
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2 For a description of some of the official military investigations conducted and discussion of their 
shortcomings, see Human Rights First, “Getting to Ground Truth: Investigating U.S. Abuses in 
the War on Terror," September 2004, at 

http: / / w w vv.humanrigh tsfirst.org/ us_law / PDF/ detainees/ Gettiiig_to_Ground_Truth_090804.pdf. 

3 See I luman Rights 1'irst, “Command’s Responsibility: Detainee Deaths in U.S. Custody in Iraq and 
Afghanis tan," February 2006, p. 31, at http:/ / www.humanrightsfirst.info/ pdf/ 06221-etn-hrf-dic-rep-web.pdf 
[hereinafter Human Rights First, Command’s Responsibility (discussing the impact of public, attention on 
military investigations of detainee deaths in U.S. custody). See also “New Detainee Deaths Uncovered in 
Afghanistan," Human Rights Watch press release and letter to Secretary of Defense Donald Rumsfeld, 
December 13,2004, at http://hrw.org/ cnghsh/docs/ 2004/ 12/ 13/ afghan9837.htm (information about 
deaths was updated after media attention to the letter). 

4 Project researchers made numerous letter, telephone, and e-mail inquiries to military and Department of 
Justice officials requesting information. In a few instances, military public affairs officers provided additional 
information about specific cases or general infonnation about the military’s record of investigating and 
prosecuting abuse. In most other cases, however, Project researchers were told that information requested is 
unavailable, or that it can only be obtained under FOLA DAA Project Members have filed FOLA requests 
connected to several cases reviewed in this report; almost all of these requests are still pending. 
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5 The Uniform Code of Military Justice is codified at Tide 10, Chapter 47 of the U.S. Code (10 U.S.C. § 801 
et seq.) [hereinafter UCMJ]. Crimes punishable under the UCMJ are found in articles 77—134 of the UCMJ 
(10 U.S.C. §§ 877-934). Federal crimes, applicable to both civilians and military personnel, are codified in 
Title 18 of the U.S. Code (“Crimes and Criminal Procedure”). 

6 IJCMT arts. 118-119 (homicide), art. 128 (assault), art. 93 (cruelty and maltreatment), and art. 124 (maiming). 

7 18 U.S.C. § 1111-1112 (homicide), 18 U.S.C. § 113 (assault), 18 U.S.C. § 109A (sexual abuse), and 18 U.S.C. 
§ 2340 A (torture). 

8 Department of the Army, Criminal Investigative Command (CID), CTD Report of Investigation — Initial/ Final 
SSI - 0037-04-00201-54050 (November 16, 2004), pp. 68-69, retrieved April 17, 2006, at 

http: / / ww w.acliLorg/ torturefoia/ released / 0421 05/ 9290_9388.pd f. 
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By the Numbers 

The D A A Project has to date documented at least 330 cases in which U.S. military and civilian 

personnel are alleged to have abused detainees, ranging from beatings and assaults, to torture, 

sexual abuse, and homicide. Among the cases: 

• At least 600 U.S. personnel are implicated (numerous cases involve more than one 
perpetrator). Military personnel comprise over 95 percent of those implicated (at least 570 
people), and at least ten CIA or other intelligence personnel are implicated, and 
approximately twenty civilian contractors working for either the military or the CIA. 

• At least 460 detainees have been subjected to abuse, including people held in Iraq, 
Afghanistan, and at Guantanamo Bay. 

• The majority of the approximately 330 cases took place in Iraq (at least 220 cases), followed 
by Afghanistan (at least sixty cases), and Guantanamo Bay (at least fifty cases). 

• DAA Project researchers found that authorities opened investigations into approximately 
210 out of the 330 cases (about 65 percent). 9 

• In the remaining 35 percent of cases — approximately 120 cases — either no investigation 
was opened or the authorities have not publicly disclosed whether one took place. Over 70 
percent of these 120 unresolved cases involve incidents that took place more than two years 
ago. 


9 This count of “investigations” includes both criminal investigations carried out by the military’ or 
Department of Justice and other preliminary administrative or non-judicial investigations into specific cases 
conducted by the military. For a description of the different types of investigation that may be conducted by 
military’ authorities, see box on “Disciplinary Mechanisms: Criminal and Non- Judicial Proceedings,” p. 13. 
The DAA Project did not. count as investigations broader inquiries by military officials such as those 
conducted by Maj. Gen. Antonio Taguba and Gen. Anthony |oncs and Gen. George Pay, since those 
inquiries were intended to examine systemic problems and failures in detainee operations and were not 
mandated to gather facts find evidence about particular cases. See, e.g., Maj. Gen. Antonio Taguba, Article 15- 
6 Investigation of the 800lh Military Police Brigade, April 2004, annex 26 [hereinafter Taguba Report] and Gen. 
Anthony R Jones, AK 15-6 Investigation of the Abu Ghraib Prison and 205th Military Intelligence Brigade and Gen. 
George R. Fay, AR 1 5-6 Investigation of the Abu Ghraib Detention V utility and 205th Military Intelligence Brigade, 
August 2004 [hereinafter Fay- Jones Report], retrieved April 17, 2006, at 
http:/ / www4.anny.mil/ oepa/ reports/ arl 5-6/ AR1 5-6.pdf. 
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* The 210 eases in which there is evidence of an investigation involve at least 410 personnel 
(in many cases, more than one perpetrator is alleged to be involved in a case). 


• Almost all of the military personnel who have been investigated are enlisted soldiers 
(approximately 95 percent of die total), not officers. 


• Of the approximately 410 personnel implicated in eases that the military and civilian 
authorities have investigated, only about a third have faced any kind of disciplinary or 
criminal action. As of April 10, 2006, the DAA Project identified seventy-nine military 
personnel who were ordered by commanders for court-martial. 10 (This number includes 
summary courts-martial conducted abroad, for which thirty days’ confinement is the 
maximum sentence.) Only one person, a civilian contractor, has been indicted in federal 
court. 

• Of the seventy-nine courts-martial ordered by commanders, fifty-four resulted in conviction 
or a guilty plea. Another fifty-seven people have faced non- judicial proceedings in which 
punishments include no or minimal prison time. (See box below on “Parallel Disciplinary 
Mechanisms: Criminal and Non- judicial Proceedings.”) 11 

• 75 percent of the cases in which investigations were conducted do not appear to have 
resulted in any kind of punishment (approximately 160 of the 210 investigated cases, 
involving approximately 260 accused personnel). The DA A Project found approximately 
110 cases (involving approximately 190 accused personnel) were closed without 
punishment. And in at least fifty cases (involving at least seventy other people), the Project 
could not find any evidence that investigations had resulted in punishment and could not 
determine whether the case was still open. 


• Researchers identified more than 1,000 individual criminal acts of abuse. 


10 As noted in the box “What the Government Says” on page 16, a military' Public Affairs official told DAA 
researchers in early April 2006 that “there have been 85 Courts-Martial” to date, but did not respond to 
requests for details on the names of the accused and the allegations that lead to the courts-martial, or provide 
an explanation on whether the number refers to courts -martial that commanders have ordered or ones that 
have actually' been completed. 

11 The numbers of persons who have faced courts- martial or administrative proceedings should not be 
directly compared with the overall numbers of cases investigated because many cases involve more than one 
alleged perpetrator. 
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* The most common alleged types of abuse were assault (found in at least 220 eases), use of 
physical or non-physical humiliation (at least ninety eases), sexual assault or abuse (at least 
sixty eases), and use of “stress” techniques (at least forty eases). 


8 



295 


Analysis 

The numbers documented by the DAA Project reveal a general failure of accountability in 
detainee abuse cases, particularly with respect to commanders. Reasons include an apparent 
disinclination by commanding officers and civilian authorities to pursue meaningful 
punishment of serious offenses, and a series of general investigative failures, described in more 
detail below. 

Criminal Punishments: Verdicts and Sentencing 

Even though approximately 600 U.S. personnel are implicated in the cases of detainee abuse 
documented by the DAA Project, as of April 10, 2006, only seventy-nine military personnel arc 
known to have been recommended for court-martial, and only sixty -four appear to have 
actually been court-martialed. (This number includes eleven summary courts-martial, in which 
the maximum sentence is thirty days of confinement, and thirteen special courts-martial, in 
which the maximum sentence is one year). 12 Ten courts-martial arc still pending, and charges 
were dropped in the five other cases. 

With respect to the sixty-four concluded courts-martial, the DAA Project found that: 

• Approximately 85 percent — fifty-four of the sixty-four concluded courts-martial — resulted 
in guilty verdicts on at least one charge. (In at least five instances, the accused pled guilty 
before the verdict.) Ten defendants were acquitted of all charges or had verdicts overturned. 


• Of the fifty-four guilty verdicts, forty resulted in sentences involving prison time (74 
percent). In the other fourteen verdicts, defendants were sentenced to punishments not 
involving prison time, such as extra duty, discharge, or reduction in rank. 


• In close to 75 percent of the sentences resulting in confinement (thirty out of forty 
instances), the punishment imposed was less than a year of prison time; the average 
sentence was about four months. The remaining ten personnel were sentenced to 
imprisonment for periods ranging from one year to one instance of life imprisonment; the 
average for the nine people sentenced to less than life was approximately four years. 


12 As noted above, another fifty-seven individuals faced non-judic.ial punishments. 
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While those cases actually brought to court-martial produced a relatively high rate of 
conviction, punishments that included prison time, were not consistent. Substantial prison 
sentences were given in a few high profile cases covered by the media, but a number of other 
equally serious cases resulted in punishments far less severe. Examples of people sentenced to 
significant prison time include Charles Graner and Ivan Frederick, both convicted for assaults 
and other misconduct in die notorious photographed abuses at Abu Ghraib prison in late 
2003, who were sentenced to ten and eight years respectively. Two other soldiers have received 
heavy sentences: Sgt. Michael P. Williams and Spec. Brent May were convicted of murder for 
the killings of two men diey detained near Baghdad in August 2004. Williams was sentenced to 
life in prison; May was given five years. 

However, other serious cases resulted in light punishments. Examples include: 


• In April 2003, a Marine in the 3rd Battalion, 5th Marine Regiment in Iraq was alleged to 
have “mock executed” four Traqi juveniles by forcing them to kneel next to a ditch while 
the Marine fired his weapon to simulate an execution. He was found guilty of ciuelty and 
maltreatment and sentenced to thirty days of hard labor without confinement, and a fine of 
$1,056. 13 


• In April 2004, three Marines in the 2nd Battalion, 2nd Marine Regiment in Iraq were alleged 
to have shocked a detainee “with an electric transformer” during an interrogation. 
According to investigation documents, a Marine witness stated that one of the three 
Marines “held the wires against the shoulder area of the detainee and that the detainee 
‘danced* as he was shocked,” a second Marine operated the transformer, and a third 
guarded the detainee. After court-martial, the first Marine was given one year of 
confinement and a dishonorable discharge; the second received eight months of 
confinement and a dishonorable discharge. The third Marine, the detainee’s guard escort, 
was given sixty' days of confinement. 14 


♦ In June 2003, two soldiers were charged in summary courts-martial with assault for beating 
an Iraqi detainee. The investigation determined that one of the soldiers punched the 
detainee in die face several times and fractured his jaw, and that the other soldier also hit 
the detainee. Botii soldiers were convicted of assault and were reduced in rank, ordered to 
forfeit pay, and were sentenced to sixty and forty-five days imprisonment, respectively. 


13 See United States Marine Corps, USMC Alleged Detainee Abuse Cases Since 1 1 Sep 01. August 5, 2004, 
retrieved April 17, 2006, at http://www.aclu.org/ torturefoia/released/navy 3740. 3749.pdf. 

14 See. ibid. 
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(Two other soldiers and a lieutenant were found guilty of assault in a non-judicial hearing 
and given punishments not involving prison time.) 


• Two homicide cases from December 2002, in Afghanistan, have resulted in only minor 
punishments for the personnel prosecuted. (See appendix B: Sentencing in the December 
2002 Bagram Homicides.) 

Officers ’ Liability Under the Command Responsibility Doctrine 

The vast majority of the courts-martial cases detailed here (95 percent) involved enlisted 
personnel, not officers. 

Under the doctrine of command responsibility, a long-recognized principle of U S. domestic 
and international law, commanders can be held criminally liable as principals for the criminal 
acts of their subordinates, if they knew or should have known about criminal activity, but did 
not take steps to prevent it or to punish the perpetrators. For example, if prosecutors 
demonstrate that commanders knew their troops were committing abuses, but failed to stop 
them, the commanders can be charged as though they committed the crimes themselves. 15 

Not. a single U.S. military officer serving in Iraq, Afghanistan, or Guantanamo Bay has been 
criminally charged under the doctrine of command responsibility for detainee abuses 
committed by his or her subordinates. The DAA Project found no evidence that the military 
has even sought to prosecute officers under the doctrine of command responsibility. 

As of April 10, 2006, only five officers had been criminally charged in connection with the 
cases of abuse detailed in this report, and none under the doctrine of command responsibility. 
Christopher Beiring, an Army captain, was charged for dereliction of duty in a case involving 
the death of two detainees in Afghanistan in December 2002; charges against him were 


15 For a discussion of the concept of command responsibility in U.S. law. see In Re Yamashita, 327, U.S. 1, 16 
(1946) and decisions under the Torture Victim Protection Act of 1991 (28 U.S.C. % 1350) applying the 
doctrine of command responsibility Ililao v. Estate of Ferdinand Marcos, 103. F. 3d 767, 777-78 (9th 
Cir.1996); ICadic v. Karadzic, 70 F. 3d 232, 239, 242 (2d Or. 1995); Paul v. Avril, 901 F. Supp. .330, 335 (S.D. 
Fla. 1994); Xuncax v. Gramajo, 886 F. Supp. 162, 171-172 (D. Mass. 1995). In a recent decision. Ford v. 
Garcia, 289 F. 3d 1283 (11th Or. 2002) , family members of victims of atrocities committed by members of 
the Salvadoran National Guard filed a case in a Florida federal court against a general and the former minister 
of defense. The judge directed that the two generals could be held responsible for the crimes of their 
subordinates if die defendants were in “effective command” and if they “knew or should have known” that 
persons under their effective command were committing such crimes. 
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dropped. 10 Andrew Ledford, a Navy lieutenant:, was charged with assault and dereliction of 
duty, among other counts, for his involvement in the November 2003 interrogation at Abu 
Ghraib of Manadel al-Jamadi, an Traqi detainee who died in custody; T.edford too was 
acquitted. 17 Three other officers — a lieutenant, a captain, and a major — were convicted at 
court-martial for their involvement in detainee abuse; in all three cases the officers were 
charged for direct participation in die criminal acts, and had taken part in abuses themselves or 
had ordered troops to commit abuses. 18 One was sentenced to only two months in prison, 
another to forty-five days, and the third was discharged and received no prison sentence. 19 


18 Tim Golden, ‘ ‘Years After 2 Afghans Died, Abuse Case Falters,” New York Times, February 13, 2006. 

17 Marty Graham, “U.S. Navy commando cleared in Abu Ghraib case,” Reuters, May 27 2005. 

8 One case involved Lieutenant Jack Saville, who ordered troops to throw two Iraqi detainees into the Tigris 
River (one drowned); Saville was sentenced to 2 months of prison time. See “L .S. soldier gets 45 days for 
Iraqi assaults,” Reuters, March 15 2005. The second case involved Capt. Shawm Martin, who was convicted 
of three counts of assault against detainees, including two assaults he carried out himself and a case in which 
he ordered a detainee to dig his own grave and then fired shots next to the detainees head in a mock 
execution. Martin was sentenced to 45 days prison time mid a fine of $1,000 per month for twelve months. 
See Erin Emery, “Officer sentenced to prison Convicted Army captain gets 45 days, cut in salary,” Denver 
Pos/, March 18, 2005. The third case involved Maj. Clarke Paulus, who was convicted of ordering troops to 
drag a detainee out of his cell by his neck, strip him naked and leave him outside; Paulus w r as not sentenced to 
prison time but simply discharged from the military. See Seth I lettena, “Marine is sentenced in abuse of Iraqi 
prisoner,” Associated Press, November 12, 2004. 

19 See preceding note. 
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Reliance on Non- judicial Hearings and Punishment 



20 For details on regulations governing criminal and administrative investigations, see Army Regulation 15-6, 
Procedure for Investigating Officers and Board of Officers, September 30, 1996, retrieved April 17, 2006, at 
http://www.usma.cdu/EO/rcgspubs/rl5_6.pdf; Department of the Army, Administrative Publications, 195 
Series Collection, retrieved April 17, 2006, at 

http:/ / www.army.mil/usapa/ epubs/1 95_Series_Co1lection_l.html. For additional information, see I him an 
Rights First, Command’s Responsibility, p. 30 and fns. 429-441. A criminal investigation is required after the 
death of any detainee in U.S. custody. 

21 As noted in Command’s Responsibility, p. 30, administrative investigations, unlike criminal investigations, can 
only be used to investigate an incident or individual within the appointing commander’s chain of command. 
In other words, investigators cannot investigate wrongdoing at the level of, or higher than, the commander 
who initiated the investigation. 

22 See RCM 306. 

23 See ibid. If a commander orders a general court-martial, a pre-trial hearing must be held (known as an 
article 32 hearing, roughly similar to a civilian grand jury). 

24 UCMJ art. 15. 

25 See UCMJ arts. 18-20. 

20 See RCM 201(f)(2) and RCM 1301(d)(1). 
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Under U.S. military law, commanders have broad discretion to hold non-judicial hearings in 
lieu of criminal prosecution. 27 


Even though non-judicial hearings arc meant to adjudicate minor offenses and can result only 
in relatively weak penalties like reprimands, 28 in practice, commanders in Iraq, Afghanistan, and 
at Guantanamo Bay have used these hearings in numerous cases that warranted criminal 
prosecution. DAA Project researchers found that in over seventy instances, commanders who 
were faced with evidence that supported criminal prosecution chose instead to impose non- 
judicial punishments or to use non-punitivc administrative actions. 29 (In addition to non-judicial 
punishments, commanders can impose administrative disciplinary measures.) Many of the 
personnel punished were implicated in serious abuses, including over ten personnel implicated 
in homicide cases, and approximately twenty personnel implicated in assault cases. Little is 
known about the results of non-judicial proceedings and other administrative processes, 
because the military refuses to release information about them. 

The following are some of the stories behind the numbers: 

• An Army criminal investigation in January 2004 revealed that an Army specialist in the 
300th Military Police Company in Iraq physically abused a detainee and subjected him to a 
“mock execution” during a search operation in late 2003. The specialist took the detainee 
into a field away from other detainees and guards, “head-butted” the detainee, placed the 
barrel of his unloaded M-4 automatic weapon in the detainee’s mouth, and “dry-fired” the 
weapon. The specialist then put a round into the weapon and fired the round into the dirt 
next to the detainee. 

Criminal Investigators concluded that the specialist had committed aggravated assault, 
assault/battery, and negligent discharge, of a firearm, and found probable cause to bring 


27 See UCMJ, art. 15. 

28 See ibid. Sec also Rules for Courts -Martial (RCM) [hereinafter RCM], 306(c)(3), contained in the U.S. 
Manual for Courts -Martial (MCM), United States (2005 ed.) [hereinafter MCM|; and MCM pt. V, ^[ 5(b). 

29 The DAA Project identified 57 cases in which non-judicial article 15 hearings were used, and at least twenty 
other cases in which other administrative disciplinary measures were imposed. Military public affairs officials 
told DAA Project researchers in April 2006 that the military has used non-judicial punishments against 
ninety- three personnel, but it is unclear which of these cases overlap with the cases recorded by Project 
researchers, because military officials have refused to identify the cases individually. See box on page 16, 
“What the Government Says.” 
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charges. Commanders instead ordered a non-judicial hearing, and the specialist received a. 
punishment of two months of extra duty, restriction to base, reduction of rank, and a fine. 30 


* In a case detailed in the military investigation report of Maj. Gen. George Fav and Lieut. 
Gen. Anthony Jones, three soldiers in the 519th Military Intelligence Battalion sexually 
assaulted a female detainee in Iraq in 2003. 31 The Fay-Jones report described the assault: 

First, the group took her out of her cell and escorted her down the cellblock to 
an empty cell. [Unnamed Soldier] stayed outside the cell while another held her 
hands behind her back, and the other forcibly kissed her. She was escorted 
downstairs to another cell where she was shown a naked male detainee and 
told the same would happen to her if she did not cooperate. She was then 
taken back to her cell and forced to kneel and raise her arms while one of the 
soldiers removed her shirt. She began to cry, and her shirt was given back as 
the soldier cursed at her and said they would be back. 

During the Army’s criminal investigation, the victim identified the three soldiers from a 
photograph lineup provided by military investigators. Two months later, the criminal 
investigation was closed. Instead of a court-martial, commanders chose to punish the 
soldiers involved in this case non-judicially. The three soldiers each received one month of 
confinement and one of the soldiers was fined $500, while the other two were fined $750. 

• As Human Rights First documented in a February 2006 report, non-judicial punishment, in 
lieu of prosecution, was taken against nine Navy personnel implicated in the November 
2003 homicide death of Manadcl al-Jamadi at Abu Ghraib prison in Iraq. In another case, 
the first reported death of a detainee in U.S. custody in Afghanistan, occurring in August 
2002, commanders used non-judicial punishment, even after criminal investigators found 
probable cause to recommend charges of murder and conspiracy against four members of a 
Special Forces unit who captured the detainee (a civilian non-combatant) and later shot him. 
The troops’ commander declined to order a court-martial and instead ordered that one of 
the soldiers simply be discharged from the military. (These cases arc discussed in greater 
detail in Appendix B.) 


30 See Department of the Army, CID, (ID Report of Investigation, January 30, 2004, retrieved April 17, 2006, at 
http:/ / www.adu.oig/ torturefoia/ released/28TF.pdf. 

31 See Fay-Joncs Report, case No. 2, p. 71. See also Department of the Army, Commanders Report ofDiseplinary 
or A.dminstrative Action and Army Investigation (documents), retrieved April 17, 2006, at 

http:/ / www.adu.org/ torturefoia/ released /22Tl'a.pdf (commander's report) and 

http:/ / www.adu.org/ torturefoia/ released/ 22TFb.pdf (investigation notes). See also, Ehse Ackerman, “Abu 
Ghraib Interrogators Involved in Afghan Case,” Knight- Ridder, August 22, 2004. 
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32 This figure was provided by Army Public Affairs officials in e-mails to Project researchers in April 2006. 

33 See letter from William E. Moschella, Assistant Attorney General, to Senator Richard Durbin, January 17, 
2006, retrieved April 17, 2006, at http:/ / www.aclu.org/ images/ asset_upload_file606_239 IO.pdf. 
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Investigative Failures 

Both the U.S. military and the Justice Department have the necessary resources and procedures 
to investigate abuse allegations, document the facts, and determine whether prosecutions are 
warranted. Yet the D A A Project found numerous cases in which authorities failed to initiate 
investigations, delayed in initiating investigations (often adversely affecting their outcome), or 
failed to follow basic investigative techniques, including interviewing victims and witnesses and 
gathering physical evidence. 

The following are examples of cases in which authorities either failed to investigate credible 
allegations of abuse, or failed to conduct adequate or timely investigations of such allegations: 


• On January 2, 2004, U.S. forces in Iraq arrested Reuters cameraman Salem Ureibi, 
photographer Ahmad Mohammad Hussein al-Badrani, and driver Sattar Jabar al-Badrani, 
along with NBC cameraman Ali Muhammed Hussein al-Badrani. The arrests took place 
near Fallujah, where the journalists were trying to film the wreckage ot a downed U.S. 
helicopter. 34 The. four were taken to Forward Operating Base Volturno and interrogated by 
members of the U.S. 82nd Airborne Division. After three days, the men were sent to 
Forward Operating Base St. Mere and released. 

Immediately after their release, the four men told their employers that they had been 
tortured and otherwise physically abused during their three days of detention. Ureibi and 
Ahmad al-Badrani alleged that they were repeatedly kicked and hit (with enough force to be 
knocked over) between and during interrogation sessions, subjected to sleep deprivation, 
and forced to perform difficult and humiliating physical motions or hold painful stress 
positions for hours at a time (including kneeling with their arms in the air, forced standing 
overnight, and standing up-and-down repeatedly). Both say they were forced to drink large 
quantities of wafer until they felt sick. Sattar al-Badrani and Ahmed al-Badrani also alleged 
acts of degradation and humiliation: Ahmad was forced to put his middle finger in his anus 
and then lick it, while Sattar was forced to put a finger in his anus and then smell it. Ureibi, 
who says he was separated from the others, also alleged that he was forced to crawl around 
on the floor with his head between another detainee’s legs. He reported that an object 


34 The description of this case is based on multiple sources, including, interviews with Salem Ureibi, Ahmad 
Mohammad Hussein al-Badrani, and Sattar Jabar al-Badrani, by Reuters correspondent Andrew Marshall, 
Baghdad, January 8, 2004; I Juman Rights Watch interview with Salem Ureibi, Baghdad, March 22, 2006; U.S. 
Army, “Reuters/NBC Employee De ten lion” (Unclassified Executive Summary), January 29, 2004; Letter 
from David Sc. hie singer (Reuters Global Managing Editor) to Lawrence Di Rita (special assistant to the 
secretary of defense), February 3, 2004; letter from Lt. Gen. Ricardo Sanchez to David Schlesinger, March 5, 
2004. 
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(possibly a shoe) was put in his mouth and that soldiers said they would rape him and his 
wife. AH, who gave an account to NBC officials, also said that he was beaten and kicked, 
and that he was subjected to sleep deprivation, stress positions, and forced exercises. 


An unclassified executive summary of the Army investigation into the case, dated January 
29, 2004, reviewed statements obtained from soldiers involved in the detention and stated 
that the detainees were “purposefully and carefully’ put. under stress, to include sleep 
deprivation, in order to facilitate interrogation; they were not tortured.” The summary then 
dismissed the allegations of abuse by the four detainees as not credible. In a February 3, 
2004, letter to Pentagon officials, Reuters called the Army investigation “woefully’ 
inadequate,” noting that, investigators had only taken statements from soldiers and not 
from the alleged victims of the abuse. Reuters requested that investigators speak with the 
journalists themselves, but investigators never did so. In a March 2004 letter to Reuters, Lt. 
Gen. Ricardo Sanchez (then commander of U.S. operations in Iraq) stated that the military 
would not reopen the case, and wrote that the “conclusions and findings of the 
Investigating Officers are sound.” Even after the Abu Ghraib scandal broke in late April 
2004, the military refused to reopen the investigation. In August. 2004, the military again 
confirmed to Reuters that the investigation was closed. 

♦ On May 11, 2004, the 7 s>s Angeles Times published an article by reporter Tracy Wilkinson 
including allegations of abuse of women detainees at Abu Ghraib. These included five 
women who said they were beaten, one who alleged she was raped, and another who said 
she had been forced to take off her clothes in front of male guards. 35 The allegations were 
based on the accounts of Iraqi lawyers who visited the detainees and complained on their 
behalf. Internal Army documents, disclosed later in 2004, indicated that an Army Criminal 
Investigation Command (known as “CID”) investigation into the claims was initiated in late 
May 2OO4. 30 But the military’s own files show that the agents’ efforts to investigate the 
allegations were minimal, and mostly limited to a review of case files or records at Abu 
Ghraib. 37 In fact, officials repeatedly recommended closing the case on the dubious grounds 


35 'l racy Wilkinson, “A Double Ordeal for Female Detainees,” Jjos Angles Times , May 1 1 , 2004, p. A1 . 

36 Army Criminal Investigative Command investigation notes and memorandum on the Los Angeles ‘Limes case, 
April- August 2004, retrieved April 17, 2006, at http://www.aclu.org/torturefoia/released/1209_1247.pdf. 

37 See ibid. The investigators’ efforts, with few exceptions, appear to have been focused on recording these 
few investigatory efforts made and then recommending the case he closed. A j line 23, 2004 investigation 
report noted that the female attorney mentioned in die Los Angeles Times article visited Abu Ghraib in March 
2004, interviewed five detainees, and reviewed the files for those five detainees, (lt is unclear why agents 
assumed this visit, in March 2004, would have bearing on the allegations, which were reportedly raised by 
detainees in May 2004.) The investigation report concluded: “This office coordinated with the originating 
Case Agent, who advised to close this RFA.” A month later, a notation dated July 20, 2004, reads: “Pending 
one coordination vv/|ith| Mr. || to locate Ms. ||. If he is unable to locate her, then close this down. All females 
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that another investigation suggested that two other women detainees at Abu Ghraib were 
believed to have made false allegations about abuse. The final investigation report closed 
the case because the investigation “failed to produce any identifiable subjects, all 
investigative leads were exhausted in attempts to identify and interview the alleged victims. . 

»38 Yet there are few signs that leads were pursued let alone exhausted. According to the 
investigation records, investigators were unable to identify the alleged victims. But the 
records show that investigators did not interview Tracy Wilkinson, the author of the article, 
or the Iraqi attorneys who visited the detainees and were identified in the article. 


• According to detainee accounts from Abu Ghraib, a civilian interpreter working tor the 
contractor company Titan raped a juvenile male detainee at Abu Ghraib in November 
2003. 39 These accounts were judged “credible” by, and contained in, the U.S. military’s own 
investigation into the abuses at Abu Ghraib, conducted by Major General Antonio Taguba 
and issued in April 2004. A detainee witness told General Taguba’s investigators that he 
heard and saw a male civilian interpreter rape a male juvenile detainee, and saw a female 
U.S. soldier talcing pictures. The detainee witness identified the civilian as a man named Abu 
Hamid, of Tgyptian ethnicity. Hamid’s identity as a Titan interpreter is corroborated by the 
military’s own criminal investigators as well as by a plaintiff in a U.S. civil suit against 
Titan. 40 But, according to military records, U.S. criminal investigators “did not develop 
sufficient evidence to prove or disprove [the witness’] allegations.” (The documents also 
note that the delay in initiation of the investigation precluded gathering physical evidence.) 
An undated email from an FBI official to FBI director Robert Mueller suggests that the 


except for two, who we already titled for False Swearing in 0106-04- [illegible], have been released. According 
to their custom, the females are forbidden to discuss these allegations.” On August 3, 2004, another entry 
cited die failure to locate die victims and the allegation that two odier women had, according to investigators, 
been found to have made false allegations, and concluded: “close this.” The files discuss the fact that another 
investigation identified a separate sexual abuse claim, but no further efforts to investigate the case appear to 
have been made. The notes contain additional notations about how the limited steps already taken should be 
better documented, and then on August 26, 2004, the case is closed. 

38 Department of die Army, CID, CID Report of Investigation - Final (C)f SSI-01 23-04-CID259 -80248 (Aug. 26, 
2004), retrieved April 17, 2006, at http://www.adu.otg/torturefoia/re1eased/1209_1 247.pdf. 

39 For details about diis case, see the Taguba Report, annex 26; and records of Army criminal investigators 
released under FOIA litigation, retrieved April 17, 2006, at 

http:/ / www.aclu.org/torturefbia/released/FBl.121504.431 1 pdf and 

http://wTvw.aclu.oig/torturcfoia/rclcascd/294_334.pdf. See also, Joel Brinkley, “9/11 Set Army Contractor 
on Path to Abu Ghraib,” New York Tims, May 19, 2004, p. A13; Joel Brinkley, “Translator Questioned by 
Army in Iraq Abuse,” New York Times , May 23, 2004, p. A 12; Osha Gray Davidson, “Contract to Torture,” 
Salon.com, August 9, 2004 [online], retrieved April 17, 2006, at: 
h ttp : / / d i r.salo n .com / s to rv/ news / feature / 2004/ 0 8 / 0 9/ abu_gh rai b/ index, html. 

40 See Second Amended Complaint, Saleh v. Titan Corp, No. 04 CV 1 143 (U.S. District Court for the 
Southern District of California, filed July 30, 2005), retrieved April 17, 2006, at http://www.ccr- 
tiy.org/ v2/lega1/docs/Saleh%20v%20Titan% 20Corp%20Second%20Amended%20Complaint.pdf. 
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investigation may have been transferred to die Violent Crimes Section of the Department 
of Justice, or alternatively to a Department of Justice task force working in the Eastern 
District of Virginia. 41 DAA Project researchers requested information and updates on this 
case from Department of Justice officials in April 2006; as of April 14, 2006 they had 
received no response. 


• The military and Department of Justice have not adequately investigated numerous cases of 
detainee homicides, as recently documented in a February 2006 report by Human Rights 
First, 42 including: the December 2005 death of Abu Malik Kenami (also referred to as 
Abdureda T.afta Abdul Kareem), a 44-year-old Iraqi man, at a U.S. detention facility in 
Mosul, Traq in December 2003; the November 2003 death of detainee Manadel al-Jamadi, 
during an interrogation by CTA interrogator Mark Swanner, at the Abu Ghraib prison in 
Traq; and the December 2002 death of an Afghan detainee during a CTA interrogation a 
facility near Kabul, Afghanistan. (See Appendix B.) 


• Numerous abuses allegedly committed at Abu Ghraib prison in late 2003 by Steven 
Stcfanowicz, a civilian interrogator then employed by the corporation CAC1, arc 
documented both in an Army investigation conducted by Maj. Gen. George Fay and other 
Army documents obtained by Human Rights Watch. 43 Fay’s investigation report contains 
allegations that Stcfanowicz conspired with Army Sgt. Alike Kckroth and dog handler 
-Michael Smith to use dogs to intimidate a detainee during an interrogation on or around 
December 18, 2003. The Fay Report concludes that it is “highly plausible that |Stcfanowicz| 
used dogs without authorization and directed the abuse in this incident as well as others 
related to this detainee” and that “It appeared CIVILIAN -21 |Stcfanowicz| was 
encouraging and even directing the MP abuse with dogs; likely a ‘softening up’ technique 
for future interrogations.” The Fay Report details another instance in which “|Stcfanowicz| 
bragged and laughed about shaving a detainee and forcing him to wear red women’s 
underwear.” The same detainee told Army investigators that Stcfanowicz tied him to his cell 
window with his hands behind Ins back, a position so painful that the detainee lost 
consciousness. (Charles Grancr, himself found guilty of detainee abuse, has testified that 
Stcfanowicz instructed him not to give the same detainee any pain medication, in order to 
“break” him.) DAA Project researchers asked Department of Justice officials about the 
Stcfanowicz case in April 2006, but they refused to confirm whether it was among 
Department of Justice detainee abuse cases still being investigated. 


41 Email message from FBI official Chris Swecker to FBI Director Robert Mueller, retrieved April 17, 2006, 
at http://wuw.adu.org/torturefoia/rcleased/ FBl_4882_4885.pdf. 

42 Human Rights First, Command’s Responsibility. 

43 Information here is derived from the I 'av- Jones Report, cases No. 15, 24 and 25; and from un-redacted 
documents from, die Fay-Jones investigation with die names of implicated personnel, on file widi Human 
Rights Watch. 
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* In December 2002, a CIA officer working at a facility near Kabul, Afghanistan, allegedly 
ordered an Afghan detainee to be stripped naked, dragged around naked on rocky ground, 
and then restrained overnight, naked, in the cold. 44 The detainee died that night — 
presumably from hypothermia. An internal CIA investigation into the death resulted in a 
criminal referral to the Department of Justice, but the Department of Justice has yet to 
bring criminal charges. The officer implicated in the death was promoted. Department of 
Justice officials refused to provide DAA Project researchers with any details about whether 
this ease was among detainee abuse eases still being investigated. 


44 For details about the case discussed here, see Dana Priest, “CIA Avoids Scrutiny of Detainee Treatment,” 
Waslnngon Post, March 3, 2005. 
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Recommendations 

Hundreds of credible allegations of abuses against detainees in U.S. custody abroad have not 
been adequately investigated or prosecuted. 

Tn order to remedy the serious problems documented here, the DA A Project makes the 
fol 1 owi ng rec omm en d a ti ons : 


• Congress should appoint an independent commission to review U.S. detention and 
interrogation operations worldwide in the “war on terror.” Such a commission should 
identify and analyze the systemic failures that have lead to widespread torture and abuse, 
and make detailed and specific recommendations to ensure that reforms arc instituted. 

• The Secretary of Defense and Attorney General should order their departments to move 
forward promptly with investigations of allegations of torture and other abuse of detainees 
in U.S. custody abroad, to initiate prosecutions where evidence is uncovered, and to instruct 
relevant authorities to ensure that appropriate criminal action be undertaken against all 
persons implicated in killings, torture, and other abuse, whatever their rank or position. 

• The Secretary of Defense should appoint a single, high-level, centralized convening and 
prosecuting authority (i.e., a single authority who can convene and prosecute courts -martial) 
across the branches of the military to investigate all U.S. military personnel — no matter their 
rank — who participated in, ordered, or bear command responsibility for war crimes or 
torture, or other prohibited mistreatment of detainees in U.S. custody. The creation of this 
authority should be designed to bring uniformity, certainty, and a greater degree of 
independent oversight to the process of discipline and punishment in the military; it should 
allow for investigations and punishments of abuses at all levels of the military. The Secretary 
of Defense should also issue instructions down the military chain of command specifying 
that commanders should not use administrative investigations or non-judicial hearings for 
detainee cases in which claims of serious abuses including homicide, torture, aggravated 
assault, or sexual abuse have been substantiated. 


• Congress should implement a check on officer promotions, by requiring that each branch 
of the military certify, for any officer whose promotion requires Senate confirmation, that 
the officer is not implicated in any case of detainee torture, abuse, or other mistreatment, 
including through the doctrine of command responsibility. 
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Appendix A: Cluin of Key Suiinin 
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Appendix B: Sample Homicide Cases Documented by Human Rights First 


Investigation Problems, Failures to Prosecute and Inappropriate Uses of Non- judicial 
Punishmen t 


• In December 2003, Abu Malik Kcnami (also referred to as Abdurcda Lafta Abdul Karcem), 
a 44-year-old Iraqi man, died in a U.S. detention facility in Mosul, Iraq. 45 U.S. military 
personnel who examined him when he first arrived at the facility determined that Kcnami 
had no pre-existing medical conditions. As a disciplinary measure for talking, however, 
Kcnami was required to do extreme amounts of exercise, after which his hands were cuffed 
behind his back with plastic handcuffs, he was hooded, and was forced to lie down among 
other detainees in an overcrowded cell. Kcnami was found dead the next morning, still 
bound and hooded. No autopsy was ever conducted in connection with an initial 
administrative investigation into Kcnami’ s death. Without an autopsy, no official cause of 
death was determined. An internal review of the Kcnami case was initiated after the Abu 
Ghraib scandal became public. Army reviewers criticized the initial criminal investigation 
for failing to conduct an autopsy, failing to interview the interrogators, medics, or detainees 
present at the scene of the death, and failing to collect physical evidence. The Army has 
taken no punitive or disciplinary action in the case. 

• Tn November 2003, Mark Swanner, a CTA interrogator, nine Navy special forces personnel, 
and a sailor, were implicated in the interrogation death of a “ghost” detainee named 
Manadel al-Jamadi at Abu Ghraib prison. 46 (Pictures of Abu Ghraib personnel Charles 


45 Department of the Army, /4R 1 5-6 Investigation Into the Death of Abu Malik. Kenami (Dec. 28, 2003), p. 2, 
retrieved April 17, 2006, at http://www.aclu.org/torturcfbia/releascd/032505/1281_1380.pdf; Dep’t of the 
Army, OID, (ID Report of Investigation - Final- 01 40-03-CID389-61 697-5H9B (Jan. 1, 2004), p. 1, retrieved 
April 17, 2006, at http://www.aclu.org/torturdbia/released/DOA_1206_1234.pdf. 

“Ghost” detainees are those who were held off the books and hidden from the International Committee of 
the Red Cross. For details about the case discussed here, see Human Rights hirst, Command’s Responsibility, p. 
11. See also Jane Mayer, “A Deadly Interrogation,” 'The New Yorker ; November 14, 2005; John McChesney, 
‘The Death of an Iraqi Prisoner,” All Tilings Considered, National Public. Radio broadcast, October 27, 

2005; Douglas Jehl and Tim Golden, “CIA is Likely to Avoid Charges in Most Prisoner Deaths,” New York 
Times, October 23, 2005, p. A6; David S. Cloud, “Navy Officer Found Not Guilty in Death of an Iraqi 
Prisoner,” New York Times, May 28, 2005, p. A6; David S. Cloud, “SEAL Officer Hears Charges in Court 
Martial in Iraqi’s Death,” New York Times , May 25, 2005, p. A6; Seth llettena, “Iraqi Died While Hung From 
Wrists,” Associated Press, February 17, 2005; Seth Hettena, “Navy SEAL: CIA Roughed Up Iraqi Prisoner,” 
Associated Press, November 1, 2004; Office of the Armed Forces Medical Examiner, Final Autopsy Report . 
Autopsy No. MU03-5Q4, January- 9, 2004), [hereinafter Autopsy, al-Jamadi], p. 85, retrieved April 17, 2006, at 
http: / / www.aclu.org/ torturefoia/ released / 041 905/m 001 _203.pd f. 
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Graner and Sabrina Harman posing with al-Jamadi’s body were among some of the most 
notorious of the Abu Ghraib photographs published in April 2004.) U.S. forces did not 
release al-Jamadi’s body to the International Committee of the Red Cross until Febmaiy 11, 
2004, more than three months after his death. The TCRC delivered the body to Baghdad’s 
mortuary the same day, but an expert from Baghdad’s main forensic institute said that the 
refrigeration of al-Jamadi’s body for that period made it difficult for the Iraqis to establish 
the real cause of death by autopsy. An autopsy conducted by die U.S. military five days after 
al-Jamadi’s death had found that die cause of deadi was “Blunt Force Injuries Complicated 
by Compromised Respiration.” 47 


Of the ten Xavy personnel accused by prosecutors of being involved in al-Jamadi’s death, 
nine were given non-judicial punishment, including rank reductions and letters of 
reprimand. A tenth "was acquitted. After an investigation, the CIA referred the case to the 
Department of Justice for possible criminal prosecution of CIA personnel involved, but no 
charges have been brought. DAA Project researchers requested information and updates 
on the case from Department of Justice officials in April 2006, but as of April 14, 2006, 
they had received no response. 


• In the first reported death of a detainee in U.S. custody in Afghanistan, occurring in August 
2002, an Army CTO investigation found probable cause to recommend charges of murder 
and conspiracy against four members of a Special Forces unit who captured a detainee (a 
civilian non-combatant) and later shot him. 4S Investigators also recommended dereliction of 
duty charges against three of them and a charge of obstruction of justice against the highest- 
ranking, a captain. After consultation with legal advisors, however, commanders decided 
not to order a court-martial, and the case was closed. To date, the only action commanders 
have taken in response to the criminal investigators’ recommendations is to reprimand the 
captain for destroying evidence. The captain was disciplined — he had admittedly destroyed 
evidence — but he received only a letter of reprimand. No further action was taken against 
the four soldiers. 


47 Autopsy, al-Jamadi, p. 85. 

48 For details about the case discussed here, see Human Rights First, Command’s Responsibility, p. 11; 
Department of the Army, C1D, Criminal Investigative Command Report oj Investigation— Final (C)l SSI-01 14-02- 
CID369-23S25 -3 HI si (May' 23, 2003), Part 1, retrieved April 17, 2006, at 
http://wvw.ac.lu.org/torturefoia/released/745_814.pdf. and Part 4, retrieved April 17, 2006, at 
http://wvw.aclu.org/torturefoia/released/908_963.pdf. See also John J. Lumpkin, “Army Overturns Afghan 
Death Finding,” Associated Press, January 24, 2005. 
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Sentences in the December 2002 Bagram Homicide Cases 

The accountability record has been particularly poor in a set of cases in Afghanistan involving 
two detainees who died at the Bagram airbase in December 2002 after suffering extensive 
beatings and mistreatment by military intelligence and military police. The events surrounding 
the killings were investigated by Army criminal investigators, who recommended that at least 
twenty-seven different personnel, including military police, be criminally charged, both for 
crimes relating to the deaths and for other abuses of detainees at Bagram that were 
documented during the investigation. 

As of April 2006, most of the soldiers and officers implicated in connection with the killings 
have avoided punishment, and none of the four who have been convicted were sentenced to 
more than a few months in prison (the sentences were two months, two-and-a-halt months, 
three months, and five months, respectively). 40 

One of the military police not sentenced to prison time got a particularly light sentence: Willie 
Brand, who admitted to kicking and striking one of the detainees over thirty times, and who 
was initially charged with homicide and ultimately found guilty of cruelty and maltreatment, 
assault, maiming, and making a false official statement. — crimes that, carried a potential sixteen- 
year prison sentence — was only punished with a rank reduction and received an honorable 
discharge. 60 

Another soldier directly involved in beating the detainees and found guilty of assault, and 
dereliction of duty was merely fined S1000 (payable in four monthly installments of $250) mid 
given a letter of reprimand. 51 

Moreover, though evidence was uncovered during the investigation that commanders up the 
chain of command had authorised harsh interrogation methods at the time of the beatings, no 
senior officers have even been investigated for criminal liability under die command 
responsibility doctrine. The one officer charged for command failures svas charged for 
dereliction of duty in failing to properly train his troops — and he was acquitted. No officer has 
been charged in this case as a principal in the commission of any crime. 


49 This case is discussed in more detail in Human Rights First, Command’s Responsibility, pp. 14-15. 

50 See ibid. 

51 See “A Look at die Soldiers Charged in the Afghanis tan Abuse Investigation,” Associated Press, October 5, 
2005. 
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By the Numbers 

Findings of the Detainee Abuse and Accountability Project 
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